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United States Court of Appeals for the 
District of Columbia 


a In the District Court of the United States 
for the District of Columbia 

No. 82911 At Law 

Morris Klotz, Plaintiff, 

v. 

Prescott-White Corporation, a corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Declaration 

Filed July 1 1933 

In the Supreme Court of the District of Columbia. 

No. 82911 At Law. 

Morris Klotz, New York City, Plaintiff, 

v. 

Prescott-White Corporation, a corporation, Taft Junior 

High School, Defendant. 

The plaintiff Morris Klotz sues the defendant Prescott- 
White Corporation, a body corporate, for money payable 
by the defendant to the plaintiff, for that the plaintiff, from 
time to time, loaned various sums of money to the defen¬ 
dant in the aggregate amount of Four Thousand Two Hun¬ 
dred Fifty-three and Fifty Hundredths ($4,253.50) Dol¬ 
lars, part of which was evidenced by a note of the defen¬ 
dant dated July 1,1932 in the sum of Three Thousand Five 
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Hundred ($3,500.00) Dollars, payable three (3) months af¬ 
ter date, with interest at the rate of six (6%) per cent per 
annum, a copy of which note is attached hereto and made 
a part hereof, and marked “Particulars of Demand”. 

That thereafter on, or about, the first day of December, 
1932, the plaintiff and defendant entered into an agree¬ 
ment, copy of which is attached hereto and made a part 
hereof, marked “Particulars of Demand”, in which it was 
provided among other things that whereas the plaintiff had 
loaned to the defendant various sums of money aggregat¬ 
ing the sum of $4,253.50, that the same should be payable 
Seven Hundred and Fifty ($750.00) Dollars on the tenth 
day of January, 1933 and a like sum of $750.00 on or before 
the tenth day of each of the succeeding months until the 
full sum of $4,253.50 had been paid, and said agreement 
further provided that the plaintiff held the promis- 
2 sorv note of the defendant for part of said indebted¬ 
ness in the sum of $3,500.00 and that as said pay¬ 
ments of $750.00 were made they should be credited on the 
note. That the defendant has only paid to the plaintiff the 
first payment of $750.00, which was paid on, to wit, the 12tli 
day of January, 1933, which payment was endorsed on the 
,back of said note, as is shown in the “Particulars of De¬ 
mand”, attached hereto and made a part hereof. That the 
payment of the entire sum of $4,253.50 has matured at this 
time, wherefore the defendant is indebted to the plaintiff 
in the sum of Three Thousand Five Hundred Three and 
Fifty Hundredths ($3,503.50) Dollars, together with inter¬ 
est, according to the “Particulars of Demand”, besides 
costs of suit. 

i WILLIAM F KELLY 

P. J. J. NICOLAIDES 
Attorneys for Plaintiff. 


3 Attachment before Judgment. 

The President of the United States , to the Marshal for Said 
District , Greeting: 

You are hereby commanded to attach, seize, and take into 
your custody the defendant lands and tenements, property 
and credits which shall be found in this District, to the 
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value of $3,503.50 with interest oil $750 from Feb. 10, 1933; 
on $750 from Mar. 10, 1933; on $750 from Apr. 10, 1933; 
on $750 from May 10, 1933; and on $503.50 from June 10, 
1933. being the amount of the plaintiff demand against the 
defendant, as shown by his affidavit, and claimed in his dec¬ 
laration; and the further sum of $50.00, for the costs and 
charges which may accrue in the premises; and the same 
so attached, safely keep, subject to the orders of the Court, 
unless the defendant or the person in whose possession the 
property is attached, deliver to you, to be tiled herewith, 
his undertaking, with sufficient surety or sureties to abide 
by and perform the judgment of the Court in relation to 
said property. And should you attach the defendant’s 
property or credits in the possession of any other person 
or persons than the defendant you shall notify such person 
or persons of such seizure by virtue of this Writ of At¬ 
tachment, and serve a notice upon him or them as well as 
on said defendant, to appear in said Court on or before the 
twentieth day, exclusive of Sundays and legal holidays, ac¬ 
cruing after the service of said notice, to show cause, if any 
there be, why the property or credits so attached should 
not be condemned and execution thereof had. 

Witness, The Honorable Chief Justice of said Court, the 
1st dav of Julv, A. D. 1933 

FRANK E. CUNNINGHAM, 
(Seal) Clerk 

By ALF G BUTTRMAN, 
Assistant Clerk . 


Notice 

July 1, 1933 

To Prescott-White Corporation, Defendant, 

National Metropolitan Bank, Garnishee. 

You are hereby notified to appear in the District Court 
of the United States for the District of Columbia on or 
before the twentieth day, exclusive of Sundays and legal 
holidays, after service hereof, and show cause, if any there 
be, why the property, credits, of the said defendant, seized 
by virtue of the foregoing writ of Attachment in the hands 


4 


CONTINENTAL CASUALTY COMPANY, ET AL. 


of National Metropolitan Bank, Garnishee (of which seiz¬ 
ure the said garnishee is hereby notified), should not be 
condemned and execution thereof had. 

EDGAR C. SNYDER 
j U. S. Marshal 

By NORMAN L. BOTSFORD, 
Deputy 


MarshaVs Return 

Attached as per schedule herewith and served defendant 
with a copy of this Writ and Notice prescribed by Section 
446 of the Code. 

Attached credits, property of the defendant, in the hands 
of National Metropolitan Bank by serving A H Bedford 
Asst Cashier of said Bank—Personally 7-1-33 Garnishee, 
and served said garnishee and defendant -with copies of this 
Writ, Interrogatories, and the Notices Prescribed by Sec¬ 
tions 446 and 456 of the Code. 

7-5-33 

EDGAR C. SNYDER, 

U. S. Marshal in and for the 
District of Columbia 

By THOMAS R. EAST 

i Deputy U. S. Marshal 

K 


4 Interrogatories in Attachment 

Notice 

To National Metropolitan Bk., 613-15 St N. W., Garnishee: 

You are required to answer the following interrogatories, 
under oath , within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be en¬ 
tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

KELLY & NICOLAIDES 
Attorney for Plaintiff. 
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Interrogatories 

1st. Were you at the time of the service of the writ of 
attachment, served herewith, or have you been, between the 
time of such service and the filing of your answer to this 
interrogatory, indebted to the defendant? If so, how, and 
in what amount? 

Answer: . 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the defen¬ 
dant in your possession or charge? If so, what? 

Answer: . 


Subscribed and sworn to before me this.day of 

.A. D. 193... 


5 Undertaking to Release Property Attached 

Filed Jul 3 1933. 

* # * 


The defendant, and Continental Casualty Company, 
surety in consideration of the discharge from the custody 
of the Marshal of the property seized by him upon the at¬ 
tachment sued out against the defendant and credits in the 
National Metropolitan Bank, garnishee, on the 1st day of 
July, A. D. nineteen hundred and thirty-three, in the above- 
entitled cause, appear, and submitting to the jurisdiction 
of the Court, hereby undertake, for themselves and each 
of them, their and each of their heirs, executors and ad¬ 
ministrators, successors or assigns, to abide by and per¬ 
form the judgment of the Court in the premises in relation 
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to said property, which judgment may be rendered against 
all the parties whose names are hereto subscribed. 

Signed this 3" day of July, A. D. 1933 

PRESCOTT-WHITE CORP 

(Seal) 

By B B WEISS 
V. P. 

CONTINENTAL CASUALTY 
CO. (Seal) 

By GEORGE L. HAINES 
Atty-in-Fact 

Surety qualified, and execution in accordance with writ¬ 
ten authority on file in this office. 

FRANK E. CUNNINGHAM, 

By BUHRMAN, 

Asst. Clerk. 

Surety approved this 3" day of July, 1933. 

JAMES M. PROCTOR, 

Justice. 


6 Supreme Court of the District of Columbia 

Thursday, February 14, 1935. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 

• * # 

It appearing under rule of Court that judgment should 
now be entered on the verdict in this cause, it is so ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein and the Continental Casualty Company, 
surety on attachment before judgment, the sum of Three 
Thousand Five Hundred Three Dollars and Fifty Cents 
,($3503.50) with interest on Seven Hundred and Fifty Dol¬ 
lars ($750.00) thereof from February 10, 1933, with inter¬ 
est on Seven Hundred Fifty Dollars ($750.00) thereof from 
March 10, 1933, with interest on Seven Hundred Fifty Dol¬ 
lars ($750.00) thereof from April 10, 1933, with interest on 
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Seven Hundred Fifty Dollars ($750.00) thereof from May 
10, 1933, and with interest on Five Hundred Three Dollars 
and Fifty Cents ($503.50) thereof from June 10, 1933, to¬ 
gether with costs of suit to be taxed by the clerk and have 
execution thereof. 

Wherefore, it is considered that defendant take nothing 
by this action as to his counterclaim filed herein, that plain¬ 
tiff go hence without day, be for nothing held and recover 
of defendant his costs of defense to be taxed by the clerk 
and have execution thereof. 


7 Praecipe. 

Filed April 23 1935 

# * * 

The Clerk of the Court will kindly enter the judgment in 
the above-entitled cause against Prescott-White Corpora¬ 
tion, a corporation, and Continental Casualty Company, a 
corporation, to the use of Morris Mankovitz, without prej¬ 
udice to the lien of my attorneys of record for their fees 
and disbursements. 

MORRIS KLOTZ 
Plaintiff. 

*\X7"ifyipQQ * 

ARTHUR BRANDWEIN 

We consent to the foregoing, subject to our lien for fees 
and disbursements. 

KELLY & NICOLAIDES 

P. J. J. NICOLAIDES 
Attorneys for Plaintiff. 


8 The President of the United States , to the Marshal 
for said District — Greeting: 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant, and of Continental Casualty 
Company a corporation, if to be found in this District, of 
value sufficient to satisfy the plaintiff’s recovery against 
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the defendant and Continental Casualty Company, a corpo¬ 
ration, in this Court in the above-entitled cause, on the 14th 

day of February, 1935, of $3503.50 with interest. 

for money payable to the plaintiff by the defendant and 
said Continental Casualty Company and $61.50 for cost of 
suit; and the same, so attached, safely keep and have be¬ 
fore said Court, on or before the tenth day occurring after 
the execution of this writ, that the same may be condemned 
unless sufficient cause be shown to the contrary; and, if said 
goods, chattels, or credits be attached in the hands or pos¬ 
session of any person or persons other than the defendant, 
notify such person or persons of such seizure, and warn 
him or them to appear before said Court, within the time 
aforesaid, to show cause why the same should not be con¬ 
demned and execution thereof had according to law. And 
have then there this writ, so indorsed as to show when and 
how you have executed it. 

Witness, The Honorable Chief Justice of said Court the 
22d day of November, A. D. 1935 

FRANK E. CUNNINGHAM, 
(Seal) Clerk . 

By ALF G BUHRMAN, 
Assistant Clerk . 


Notice 

November 22, 1935 

To Eugene G Adams (917-15 St), Garnishee. 

You are hereby notified that any property or credits of 
Continental Casualty Company, a corporation, in your 
hands are seized by virtue of the foregoing writ of attach¬ 
ment, and you are hereby warned to appear in said Court, 
on or before the tenth day after service hereof, and show 
cause, if any there be, why the property or credits so at¬ 
tached should not be condemned and execution thereof had. 

JOHN B. COLPOYS 
U. S. Marshal. 

By ELMER J GRAVES 
Deputy 



VS. WILLIAM F. KELLY, ET AL. 


9 


Marshal’s Return 

Attached credits in the hands of the above-named Eugene 
G Adams—Garnishee Personally 11/26/35 and served 
him with copies of this Writ, Interrogatories, and Notices 
as Garnishee of Defendant 

JOHN B. COLPOYS 

U. S. Marshal in and for the 
District of Columbia. 

By HARRY C ALLEN 
Deputy 

K 


Plaintiff’s Attorney. 


9 Notice 

Filed December 6 1935 
# # * 

To Eugene G. Adams (917-15), Garnishee: 

You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be en¬ 
tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

SIMON, KOENIGSBERGER & 
YOUNG 

Attorneys for Plaintiff. 


Interrogatories 

1st. Were vou at the time of the service of the writ of 
attachment, served herewith, or have you been, between the 
time of such service and the filing of your answer to this 
interrogatory, indebted to the defendant? If so, how, and 
in what amount? 

Answer: Trading as Johnson & Adams, I am indebted to 
Continental Casualty Company in an amount greater than 
the judgment, interests, and costs in the above entitled 
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cause, representing the balance due upon a statement of 
the account between us. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the defen¬ 
dant in your possession or charge? If so, what? 

Answer: No, except as stated in answer to first inter¬ 
rogatory. 

EUGENE G. ADAMS 

Subscribed and sworn to before me this 6th day of De¬ 
cember A. D. 1935. 

CLARKE CONWAY, 

(Seal) Notary Public, D. C. 


,10 Petition of William F. Kelly and 

P. J. J. Nicolaides 

Filed December 14 1935 
# * * 

To the Honorable, The Justices of the Supreme Court of 
the District of Columbia: 

Your petitioners respectfully submit to the Court as fol¬ 
lows: 

1. That they were formerly the attorneys of record for 
the plaintiff herein, said case having been originally turned 
over to them on, to-wit, the 3rd day of May, 1933, under an 
agreement whereby they were to receive a contingent fee 
of 33 1/3% out of any judgment obtained in the ease. 

2. The plaintiff's claim was for the sum of $3,503.50, to¬ 
gether with interest from various dates, and the services 
rendered were as follows: 

I 3. A declaration, particulars of demand and affidavit of 
merit were prepared and forwarded to the plaintiff for exe¬ 
cution. At the same time all necessary papers were pre¬ 
pared and arrangements made to issue an attachment be¬ 
fore judgment. Thereafter on July 1, 1933 the suit was 
filed and an attachment issued against the National Metro¬ 
politan Bank, whereupon the defendant, in compliance with 
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the Code of Laws of the District of Columbia, obtained a 
release of the attachment bv filing in this Court a surety 
bond with the Continental Casualty Company as surety. 

4. The defendant on or about July 15,1933 filed a demur¬ 
rer to the declaration; motion to quash the writ of attach¬ 
ment; motion to strike declaration and motion to require 
plaintiff to give security for costs, which motions were re¬ 
plied to by your petitioners and, after oral argument, all 
of said motions were denied. 

11 5. On or about October 16, 1933 the defendant filed 

its plea to the declaration and also a plea of counter¬ 
claim or set-off, with particulars of demand thereof and 
affidavit of defense, as well as in support of its set-off. 

6. On or about December 6, 1933 your petitioners filed 
joinder of issue, notice of trial and note of issue. 

7. On or about December 12, 1933, the defendant filed 
motion to strike plaintiff’s joinder of issue upon defen¬ 
dant’s set-off and also motion for judgment in favor of 
defendant against plaintiff upon its set-off, to -which motion 
your petitioners filed points and authorities. 

8. Thereafter, additional points and authorities were 
filed by the defendant, to which your petitioners filed reply, 
and on, to-wit, January 12, 1934, after oral argument, the 
defendant’s motion to strike plaintiff’s joinder of issue was 
granted and the plaintiff granted leave to file an affidavit 
of defense to the defendant’s set-off. 

9. Thereafter your petitioners prepared and had exe¬ 
cuted plaintiff’s affidavit of defense as to defendant’s set¬ 
off, as well as a plea to the defendant’s set-off. 

10. On or about November 10, 1934 your petitioners pre¬ 
pared notice relative to the taking of deposition in New 
York City and served the same upon counsel for the defen¬ 
dant. 

11. On or about November 13, 1934, the defendant filed 
a motion for an order requiring plaintiff to produce certain 
books and records, to which motion your petitioners made 
reply, to which reply the defendant filed further points and 
authorities, and the motion was orally argued in Court and 
granted on December 21, 1934. 

12. On, to-wit, November 22, 1934, there was served upon 
your petitioners notice by the defendant as to the taking 
of a deposition in New York City. 
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13. The case came on for trial February 7,1935 and was 
continued over until February 8, 1935, which trial was con¬ 
ducted by your petitioners and consisted of an attempt to 

prove the claims of the plaintiff and to disprove the 
12 defendant’s set-off of approximately $9,000.00. The 
jury, after deliberation, returned a verdict in favor 
of the plaintiff for the full amount claimed by him and 
against the defendant for the amount claimed by it. There¬ 
after on, to-wit, the 14th day of February, 1935, judgment 
was entered for the plaintiff in the sum of $3,503.50, to¬ 
gether with interest on $750.00 from February 10, 1933, on 
$750.00 from March 10, 1933, on $750.00 from April 10, 
1933, on $750.00 from May 10, 1933, and on $503.50 from 
June 10, 1933 against the defendant Prescott-White Cor¬ 
poration and the Continental Casualty Company. 

14. For all of the foregoing services the plaintiffs have 
never received any compensation whatsoever and claim 
that by virtue of said services and the agreement which 
they entered into, whereby they were to receive as a fee 
33 1/3% of any judgment obtained, they are entitled to a 
lien upon said judgment to the extent of $1,355.51 and are, 
therefore, accordingly entitled to a judgment of condem¬ 
nation against the garnishee, Eugene G. Adams, for that 
amount. 

WILLIAM F. KELLY 
P. J. J. NICOLAIDES 

Petitioners 


District of Columbia, ss : 

Personally appeared before me a Notary Public in and 
for the District of Columbia, William F. Kelly and P. J. J. 
Nieolaides, who being duly sworn depose and sav: 

We do solemnly swear that we are the petitioners named 
in the foregoing petition by us subscribed; that the state¬ 
ments made therein on personal knowledge are true, and 
those stated upon information and belief, we believe to be 
true. 

WILLIAM F. KELLY 
i P. J. J. NICOLAIDES 
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Subscribed and sworn to before me this 14 day of Decem¬ 
ber, 1935. 


IMOGENE V. CUNNINGHAM 
(Seal) Notary Public, D. C. 

Service acknowledged 
SIMON, KOENIGSBERGER & YOUNG 
attys for Morris Mankovitz 


13 Motion for Judgment of Condemnation 

Filed December 14 1935 

* * « 

Now come William F. Kelly and P. J. J. Nicolaides, in 
their own right and as former attorneys of record herein, 
and move the Court to enter a judgment of condemnation 
in their favor against the garnishee Eugene G. Adams in 
the sum of $1,355.51, and for grounds therefor refer to the 
attached petition and points and authorities. 

WILLIAM F. KELLY 
P. J. J. NICOLAIDES 


14 Motion to Strike Out Petition Filed by Messrs. 

William F. Kelly and P. J. J. Nicolaides. 

Filed December 20 1935 

* * * 

Now come Eugene G. Adams and Continental Casualty 
Company, by their attorneys, and move the Court to strike 
out the petition filed herein by Messrs. William F. Kelly 
and P. J. J. Nicolaides, on the ground that this Court in 
this proceeding has no jurisdiction to entertain said peti¬ 
tion or to grant the relief sought. 

ELLIS, FERGUSON & 
HOUGHTON 

By WOODSON P. HOUGHTON 
KAHL K. SPRIGGS— 
Attorneys for Eugene G. 
Adams and Continental 
Casualty Company. 


I 
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Memorandum 


15 DECEMBER 20-1935. 

Points and Authorities in Opposition to Motion for Judg¬ 
ment of Condemnation—filed. 


Supreme Court of the District of Columbia 

Tuesday, May 26, 1936. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

• • # 

The motion for judgment filed herein by the attorneys 
for the plaintiff is this day withdrawn. And thereupon, 
upon consideration of the motion' filed herein, to strike out 
the petition filed by Messrs. William F. Kelly and P. J. J. 
Nicolaides, it is ordered that said motion be, and the same 
is hereby overruled, with leave to plead within ten days 
hereof. 

16 Amendment to Petition of William F. Kelly 

and P. J. J. Nicolaides. 

Filed May 28 1936 

# # # 

Now come the petitioners, William F. Kelly and P. J. J. 
Nicolaides, with leave of Court first had and obtained, and 
amend their petition heretofore filed in the above entitled 
cause by inserting immediately following paragraph num¬ 
bered 14 thereof, the following: 

“Wherefore, the premises considered, the petitioners re¬ 
spectfully pray the Court as follows: 

, 1. That the Court may determine that petitioners are en¬ 
titled to a lien in the sum of $1355.13 upon the judgment de¬ 
scribed in the foregoing and annexed petition. 

2. That judgment of condemnation against the garnishee, 
Eugene G. Adams, may be entered by the Court for the 
amount of the petitioner’s said lien as the same shall be 
declared. 
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3. And that petitioners may have such other and fur¬ 
ther relief as the nature of their case may require. ” 

WILLIAM C. SULLIVAN 
Attorney for Petitioners, 

Let this be filed: 

5/28/36 0 R LUHRING 

Justice 

No objection: 

ELLIS, HOUGHTON & ELLIS— 
by KAHL K. SPRIGGS— 

Attorneys for Eugene G. Adams and 
Continental Casualty Company. 

SIMON, KOENIGSBERGER & YOUNG 
Attorneys for Morris Mankovitz 


17 Answer of Eugene G. Adams, Garnishee, to Petition 
of William F. Kelly and P. J. J. Nicolaides. 

Filed June 20 1936 

# # # 

Comes now Eugene G. Adams, trading as Johnson & 
Adams, and for answer to the petition filed herein by Wil¬ 
liam F. Kelly and P. J. J. Nicolaides, respectfully repre¬ 
sents to the Court as follows: 

1. That respondent is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph 1 of the said petition, and, there¬ 
fore, denies the same. 

2 to 13. Upon information and belief, this respondent ad¬ 
mits the allegations contained in paragraphs 2 to 13, both 
inclusive, of the said petition. 

14. Answering paragraph 14 of the said petition, this re¬ 
spondent is without knowledge or information sufficient to 
form a belief as to whether the petitioners have never re¬ 
ceived any compensation for the alleged services which they 
rendered, or as to whether petitioners were to receive as a 
fee 331/3% of any judgment obtained, and, therefore, de¬ 
nies the same. Respondent is advised and believes, and 
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therefore avers, the other allegations contained in said 
paragraph 14 are conclusions of law, which it is unneces¬ 
sary for him to answer. 

WHEREFORE, this respondent prays that he may be 
hence dismissed with his costs, including reasonable 
18 counsel fees, and to have such other relief as to the 
Court may seem just and proper, or as this case may 
require. 

EUGENE G. ADAMS 

ELLIS, HOUGHTON & ELLIS 
Bv CHALLEN B. ELLIS 
KAHL K. SPRIGGS, 

Attorneys for Eugene G. Adams, Garnishee. 
District of Columbia, ss : 

i Eugene G. Adams, being first duly sworn, deposes and 
says that he has read the foregoing answer by him sub¬ 
scribed and knows the contents thereof ; that the statements 
made therein as of personal knowledge are true, and those 
made as upon information and belief he believes to be true. 

EUGENE G. ADAMS 


Subscribed and sworn to before me, this 20th day of 
June, 1936. 

GEORGE L. HAINES 
(Seal) Notary Public, D. C. 


19 Answer of Continental Casualty Company to Peti- 
i tion of William F. Kelly and P. J. J. Nicolaides. 

, Filed June 20 1936 

* m # 

Continental Casualty Company, a corporation, for an¬ 
swer to the petition filed herein by William F. Kelly and P. 
J. J. Nicolaides, respectfully represents to the Court as 
follows: 

1. This respondent is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph 1 of the said petition, and, there¬ 
fore, denies the same. 
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2. Answering paragraph 2, respondent admits the plain¬ 
tiff’s claim was in the sum of $3,503.50, together with inter¬ 
est from various dates. 

3 to 13. This respondent admits the allegations contained 
in paragraphs 3 to 13, both inclusive, in the said petition. 

14. Answering paragraph 14 of the said petition, this re¬ 
spondent is without knowledge or information sufficient to 
form a belief as to whether the petitioners have never re¬ 
ceived any compensation for the alleged services which they 
rendered, or as to whether petitioners were to receive as a 
fee 33 1/3% of any judgment obtained, and, therefore, de¬ 
nies the same. Respondent is advised and believes, and, 
therefore, avers, the other allegations contained in said 
paragraph 14 are conclusions of law, which it is unneces¬ 
sary for it to answer. 

15. Further answering said petition, this respondent 
avers that on or about August 15,1932, the defendant herein, 
Prescott-White Corporation, as principal, and the said 

Continental Casualty Company, as surety, executed 
20 their certain bond or writing obligatory, which was 
delivered to the Commissioners of the District of 
Columbia, sitting as a Board, and approved by them, si¬ 
multaneously with a certain contract between said Prescott- 
White Corporation and the District of Columbia, dated Au¬ 
gust 23, 1932, for the construction, and repair for a period 
of one year, of a school building to be known as the “Wil¬ 
liam Howard Taft Junior High School”, to be located in 
the District of Columbia, and did covenant and agree in 
said bond, in the following tenor and effect: 

“Know All Men by These Presents 

That we, Prescott-White Corporation, a corporation duly 
incorporated under the laws of the State of New York with 
principal office at New York City, State of New York, as 
principal and Continental Casualty Company, a corpora¬ 
tion, organized under the laws of the State of Indiana of 75 
Fulton St., New York, N. Y., as surety, are held and firmly 
bound unto the District of Columbia in the sum of three 
hundred and thirty-eight thousand and ninety six dollars 
($338,096.) lawful money of the United States of America, 
to be paid to the said District of Columbia, for which pay¬ 
ment well and truly to be made, we and each of us do bind 
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ourselves, and each of our heirs, executors and administra¬ 
tors, successors and assigns, jointly and severally, firmly 
by these present.” 

That the said bond had the following recital or condition 
therein written: 

“Whereas, the above bounden Prescott-WTiite Corpora¬ 
tion is the successful bidder for furnishing the District of 
Columbia all necessaiy labor and materials and for execut¬ 
ing the following described work in a good, firm and sub¬ 
stantial manner, and in strict accordance wfith the terms, 
conditions and provisions of a contract hereto annexed, to 
wit:— 

“Constructing complete, and keeping in repair for a 
period of one year from date of completion, a school build¬ 
ing to be known as the ‘William Howard Taft Junior High 
School’, to be located on a site between South Dakota Ave¬ 
nue, extended, and Eighteenth Street, and north of Perry 
Street, Northeast, as more fully set forth in said contract, 
and on the conditions and for the consideration in the fore¬ 
going contract mentioned and contained, or referred to 
therein: 

“NOW, THEREFORE, The conditions of the foregoing 
obligation are such that if the said Prescott-White Corpo¬ 
ration shall strictly and faithfully perform to the satisfac¬ 
tion and acceptance of the Commissioners of the District of 
Columbia, the work to be done by it in accordance 
21 with the stipulations of said contract, and shall save 
harmless from, and indemnify the District of Colum¬ 
bia from any and all claims, delays, suits, costs, charges, 
damages, counsel fees, judgments and decrees to which said 
District may be subjected on account of any infringment of 
letters-patent or copyrights by it at any time, or on account 
of any accident to persons, or damage to property or prem¬ 
ises, after the commencement of the work, and prior to its 
completion and acceptance, and pay the same, and will 
promptly make payments to all persons supplying it with 
labor and material in the prosecution of the work provided 
in said contract, and keep the work done by it under its 
said contract, in repair for the term of one (1) year from 
the completion of its said contract, then this obligation to 
be void; otherwise to remain in full force and virtue.” 
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That the said bond was executed and delivered pursuant 
to the provisions of the Act of Congress of July 7th, 1932 
(Title 20, Sec. 47, Supplement II, District of Columbia 
Code, 1929). 

16. That as an inducement to Continental Casualty Com¬ 
pany to execute said bond dated August 15, 1932, as surety, 
as aforesaid, and as a condition precedent to the execution 
thereof, and as part of the consideration therefor, Morris 
Klotz, who is the same person as the plaintiff in the above 
entitled cause, for a good and valuable consideration, indi¬ 
vidually executed and delivered to this respondent two cer¬ 
tain written applications for said bond and general indem¬ 
nity agreements dated the 9th day of January, 1932, and 
the 2nd day of February, 1932; that on, to-wit, the 2nd day 
of February, 1932, the said Morris Klotz was an officer of 
the said Prescott-White Corporation, namely, the President 
thereof, and also executed the said application and indem¬ 
nity agreement dated February 2, 1932, as such officer of 
said Prescott-White Corporation and for it and on its be¬ 
half; that in said indemnity agreements the said Morris 
Klotz agreed, among other things, that he, individually, 
would indemnify this respondent from and against any and 
all liability, loss, cost, damages, attorneys’ fees and ex¬ 
penses whatsoever which the respondent might sustain or 
incur by reason or in consequence of the execution of the 
said bond dated August 15, 1932. 

22 17. That said Prescott-White Corporation com¬ 

pleted the foregoing contract for the construction of 
the William Howard Taft Junior High School, and final 
settlement thereof between the District of Columbia and 
Prescott-White Corporation was had on October 13, 1933. 
Thereafter, a suit was instituted on the said bond of Pres¬ 
cott-White Corporation and respondent, pursuant to the 
provisions of the hereinabove mentioned Act of Congress, 
in the Supreme Court of the District of Columbia, in Law 
Cause No. 83,905, said cause being styled District of Colum¬ 
bia to the use of 0. R. Evans & Bro. Inc., against Prescott- 
White Corporation, a corporation, and Continental Casualty 
Company, a corporation. Some fifty-five claimants, stating 
under oath they had furnished either labor or materials, or 
both, which had been used in the prosecution of the work 
provided for in the said contract between Prescott-White 
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Corporation and the District of Columbia, for which they 
had not been paid, intervened in the said action. That the 
verified claims filed in the said action up to and including 
October 13, 1934, the date on which the last intervening 
petition was filed, aggregated a large sum of money, to-wit, 
the sum of $119,158.30. 

18. That on or about the 18th day of July, 1934, Conti¬ 
nental Casualty Company, through its agents or representa¬ 
tives, notified the said Morris Klotz of the pendency of the 
aforesaid action against Prescott-White Corporation and 
Continental Casualty Company, in Law Cause No. 83,905, 
in the Supreme Court of the District of Columbia, and of 
the claims then filed, together with the amounts thereof, 
and, among other things, called upon the said Morris Klotz 
to take control of and to defend the said action for his pro¬ 
tection. That Morris Klotz failed to respond to such notice 
in any manner whatsoever. 

19. That in accordance with said indemnity agreements 
and particularly paragraph numbered 4e of the said indem¬ 
nity agreement, Continental Casualty Company was auth¬ 
orized by said Morris Klotz to adjust, settle or compromise 

any claim, demand, suit or judgment upon the afore- 
23 said bond of this respondent, dated August 15, 1932, 

more particularly hereinabove referred to. 

I 20. Further answering said petition, this respondent 
avers that said Prescott-White Corporation failed to pay 
numerous bills aggregating a large sum incurred for labor 
and materials used in the prosecution of the work provided 
for in the foregoing contract between it and the District of 
Columbia, and that long prior to the trial, verdict, and 
judgment in this cause, Continental Casualty Company had 
been forced to pay and had paid out large sums, in the ag¬ 
gregate greatly in excess of the amount of the judgment ob¬ 
tained by Morris Klotz in the cause herein, to the use-plain- 
tiff and various intervenors in the said Law Cause No. 
83,905 in this Court for labor and materials used in the con¬ 
struction of the said William Howard Taft Junior High 
School, for the payment of which materials and labor Con¬ 
tinental Casualty Company was liable under the foregoing 
bond dated August 15, 1932, executed at the request of the 
plaintiff Morris Klotz. Respondent further avers that a 
long time prior to the trial, verdict, and judgment herein, 
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Continental Casualty Company had been forced to pay and 
had paid out to the said use-plaintiff and various interve- 
nors, the sum of, to-wit, $54,087.79 for labor and materials 
used in the construction of said William Howard Taft 
Junior High School, and had incurred and paid expenses 
in the amount of $1,565.24 in adjustment, settlement, and 
compromise of claims for said materials and labor which 
had been presented to it. This respondent further avers 
that the said Morris Klotz, prior to February 7, 1935, be¬ 
came, and was, and still is, indebted to Continental Casualty 
Company under the foregoing indemnity agreements in the 
said sum of, to-wit, $54,087.79, as aforesaid, and for the 
foregoing expenses in the further sum of $1,565.24. This 
respondent further avers that the said sums have not been 
paid Continental Casualty Company by the said Morris 
Klotz, nor by any one of the indemnitors under the said in¬ 
demnity agreements, nor by any one for any of them, and 
the said sums of, to-wit, $54,087.79 and $1,565.24 are still 
due and owing by the said Morris Klotz to Continental Cas¬ 
ualty Company, exclusive of all set-offs and just 
24 grounds of defense, other than the amount of the 
judgment in this cause in favor of Morris Klotz 
against Prescott-White Corporation and against Continen¬ 
tal Casualty Company, as surety. 

21. Respondent further avers that subsequent to Febru¬ 
ary 14, 1935, Continental Casualty Company was forced to 
pay, and did pay, to sundry other intervenors in the said 
Law Cause No. 83,905, for labor and materials used in the 
construction of said William Howard Taft Junior High 
School various amounts the aggregate of which exceeded 
the sum of $10,000.00, for all of which Continental Casualty 
Company was liable a long time prior to October 13, 1934, 
and Continental Casualty Company has incurred large, ad¬ 
ditional expenses in settling and compromising its liability 
thereunder, no part of which has been paid by or for any of 
the indemnitors under the foregoing indemnity agreements. 

22. Respondent avers that a long time prior to the insti¬ 
tution of the action herein by Morris Klotz, the defendant 
Prescott-White Corporation failed to pay laborers, mate¬ 
rialmen, and subcontractors large bills then due, aggregat¬ 
ing an amount in excess of, to-wit, $10,000.00, for labor and 
materials used in the prosecution of the work provided for 
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in the foregoing contract for the construction of William 
Howard Taft Junior High School, for which Continental 
Casualty Company, prior to and at the time of the institu¬ 
tion of the action herein, had incurred liability under the 
said bond dated August 15, 1932. This respondent avers 
that the said bills mentioned in this paragraph for which 
Continental Casualty Comjiany was liable, were not paid 
by Prescott-Wliite Corporation; that intervening petitions 
were filed in the aforesaid action in this Court in Law Cause 
No. 83,905 against Prescott-White Corporation and Con¬ 
tinental Casualty Company by the respective claimants to 
recover for the amounts of the said bills for labor and ma¬ 
terials hereinabove mentioned, and that Continental Casu¬ 
alty Company was required to pay, and did pay, in settle¬ 
ment, compromise, and adjustment of its liability therefor 
an amount in excess of $10,000.00. Respondent avers 
25 that the said Morris Klotz was required and obliged 
under the said indemnity agreements and the terms 
thereof to indemnify Continental Casualty Company 
against all liability, loss, damages, etc. under the aforesaid 
bond dated August 15,1932, and in respect to the said claims 
and bills for which Continental Casualty Company was 
liable and which it settled and paid as aforesaid. Respon¬ 
dents further aver that Continental Casualty Company has 
in no wise been indemnified or reimbursed for the sums 
which it has paid out and expended as set forth in this par¬ 
agraph. 

23. Further answering said petition, this respondent 
avers that a long time prior to the date mentioned in para¬ 
graph 1 of the said petition, and on said date, the defendant 
Prescott-Wliite Corporation failed to pay laborers, materi¬ 
almen, and subcontractors large bills then due, aggregating 
an amount in excess of, to-wit, $6,000.00, for labor and ma¬ 
terials used in the prosecution of the work provided for in 
the foregoing contract for the construction of William 
Howard Taft Junior High School, for -which Continental 
Casualty Company at the times hereinabove mentioned in 
this paragraph had incurred liability under the said bond 
dated August 15, 1932. Respondent avers that the said 
bills mentioned in this paragraph for which Continental 
Casualty Company was liable were not paid by Prescott- 
Wliite Corporation; that intervening petitions were filed in 


VS. WILLIAM F. KELLY, ET AL. 


23 


the aforesaid action in this Court in Law Cause No. 83,905 
against Prescott-White Corporation and Continental Casu¬ 
alty Company by the respective claimants to recover for 
the amounts of the said bills for labor and materials herein¬ 
above mentioned, and that Continental Casualty Company 
was required to pay, and did pay, in settlement, compro¬ 
mise, and adjustment of its liability therefor an amount in 
excess of $6,000.00. Respondent avers that the said Morris 
Klotz was required and obliged under the said indemnity 
agreements and the terms thereof, to indemnify Continen¬ 
tal Casualty Company against all liability, loss, damages, 
etc. under the aforesaid bond and in respect to the 
26 said bills and claims for which Continental Casualty 
Company was liable and which it settled and paid as 
aforesaid. Respondent further avers that Continental Cas¬ 
ualty Company has in no wise been indemnified or reim¬ 
bursed for the sums which it has paid out and expended as 
set forth in this paragraph. 

24. Respondent avers that on or about the 5th day of 
March, 1935, Continental Casualty Company, through its 
counsel, advised said Morris Klotz, through his counsel, the 
petitioners herein, among other things, that this respondent 
had been forced to pay up to that time, namely, March 
5th, 1935, the sum of $54,087.79, and had incurred expenses 
up to such time in the amount of $1,564.24 in settlement of 
claims filed against said Prescott-White Corporation, as 
principal, and this respondent, as surety, on the foregoing 
bond dated August 15, 1932, and that it would credit the 
amount of the said judgment herein against the aforesaid 
indebtedness of Morris Klotz, upon appropriate entry of 
satisfaction of such judgment. 

25. That on or about March 8, 1935, the said Morris 
Klotz, through his aforesaid counsel, acknowledged receipt 
of the above notice of March 5th, 1935. 

26. Respondent further avers that on or about May 11, 
1935, this respondent, through its counsel, advised Morris 
Mankovitz, purported assignee of the judgment herein, 
through his counsel of record, among other things, that the 
said Morris Klotz was indebted prior to the entry of the 
judgment in this cause to Continental Casualty Company 
in a large sum of money, and greater than the amount of 
the said judgment herein; and further advised said Morris 
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Mankovitz, through his counsel, that prior to the filing of 
the praecipe in this cause by Morris Klotz purporting to 
enter the judgment in his favor to the use of said Morris 
Mankovitz, Continental Casualty Company had expended 
the sum of $54,000.00 and had incurred expenses in an 
amount in excess of $1,500.00 on account of the breach by 
Prescott-White Corporation of the aforesaid bond dated 
August 15, 1932, and had incurred additional liability in a 
large sum, for all of which the said Morris Klotz became, 
and was, then indebted to Continental Casualty Com- 
27 pany, and further advised the said Morris Manko¬ 
vitz, through his counsel, that this respondent ex¬ 
pected to, and would, set off the foregoing indebtedness 
against the judgment herein. 

27. Respondent avers that at all times between January 
2, 1932 and the time of the filing of this answer the said 
Morris Klotz has not been a resident of the District of 
Columbia, and is not amenable to process in this jurisdic¬ 
tion. 

28. Further answering said petition, respondent avers, 
upon information and belief, that said Morris Klotz has 
been at all times since immediately prior to the trial, ver¬ 
dict, and judgment in this cause, insolvent and unable to 
respond to Continental Casualty Company in the damages 
for the breach of his said indemnity agreements and for 
the amounts in which he was and is indebted to Continental 
Casualty Company as aforesaid, as a result of the losses 
suffered by it on account of the execution of the said bond 
dated August 15, 1932, and respondent avers that if a judg¬ 
ment of condemnation is entered as prayed for in said peti¬ 
tion and amendment thereto, Continental Casualty Com¬ 
pany will suffer irreparable loss and damages, and will be 
unable to recoup or to recover against Morris Klotz any of 
its losses and damages as aforesaid, or to indemnify itself 
against any of such losses and damages. Repondent fur¬ 
ther avers that the said Morris Klotz was indebted to Con¬ 
tinental Casualty Company as aforesaid, and was obliged 
to idemnify Continental Casualty Company against the 
foregoing claims and bills for materials and labor, long 
prior to the existence of any alleged lien asserted by peti¬ 
tioners herein, and respondent further avers that Conti¬ 
nental Casualty Company is entitled to, and has, an equi- 
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table right of set-off of any and all amounts which it has 
paid or was liable to pay as hereinabove set forth in this 
answer, both against the judgment in this cause and against 
the alleged interest of the petitioners in so far as such in¬ 
terest may appear herein. 

28 29. The respondent further avers that Continental 

Casualty Company, on or about the 3d of Decem¬ 
ber, 1935, instituted a suit in the Supreme Court of New 
York County, New York, against the said Morris Klotz and 
Morris Mankovitz, who is the purported assignee of the 
judgment in this cause in favor of Morris Klotz, as defen¬ 
dants, for the purpose of restraining and enjoining them and 
each of them from attempting to enforce the judgment in 
the cause herein, either in the District of Columbia or any¬ 
where else; that the defendants were served with process in 
said suit in the Supreme Court of New York County, New 
York, and a preliminary injunction entered therein, which is 
still of full force and effect, enjoining and restraining the 
said Morris Klotz and Morris Mankovitz, and each of them, 
their agents or attorneys, from attempting to enforce the 
judgment herein, either in the District of Columbia or any¬ 
where else, pending the determination of said suit. That 
said suit is still pending and undetermined. A copy of the 
temporary injunction entered in the said suit in the Supreme 
Court of New York County, New Y'ork, has heretofore been 
filed in this cause, and by this reference is incorporated 
herein. 

WHEREFORE, having answered the said petition, this 
respondent prays that it may be hence dismissed with its 
costs, including reasonable counsel fees, and that it may 
have such other and further relief as to the Court may seem 
just and proper, or as this case may require. 

CONTINENTAL CASUALTY COMPANY 

OK 

E. M. K. 

By H. W. DENGMAN 
Vice-President 

ELLIS, HOUGHTON & ELLIS 
By CHALLEN B. ELLIS 
KAHL K. SPRIGGS, 

Attorneys for Continental Casualty Company. 
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State of Illinois: 
County of Cook: $$: 


H. W. Dengman, being first duly sworn, deposes and says 
that he is Vice-President of Continental Casualty 
29 Company, the above respondent; that he has read 
the foregoing answer by him subscribed on behalf of 
Continental Casualty Company, and knows the contents 
thereof; that the matters and things set forth therein as 
of personal knowledge are true, and those stated as upon 
information and belief, he believes to be true. 

i 7 

H. W. DENGMAN EMK 


Subscribed and sworn to before me, this 19th day of 
June, 1936. 


H N FISHER 


(Seal) 


Notary Public. 


My commission expires May 28, 1938. 


30 Statement of Admitted Facts. 

Filed June 20 1938 
* * # 

In the above styled cause petitioners, William F. Kelly 
and P. J. J. Nicolaides, by their attorney, and the respon¬ 
dents, Eugene G. Adams, garnishee, and Continental Casu¬ 
alty Company, a corporation, by their attorneys, hereby 
agree that for the purposes of the trial herein the following 
facts are admitted to be true, with the understanding, how¬ 
ever, that each party reserves the right to object to the ad- 
missibilitv of anv of the facts herein agreed to on the 
ground that the same are immaterial or irrelevant, and 
with the further understanding that said parties may intro¬ 
duce at the trial evidence of anv additional material or rele- 

•> 

vant facts not inconsistent herewith. The following facts 
are, therefore, admitted to be true subject to the above res¬ 
ervations : 

1. On to-wit the 3rd dav of Mav, 1933, in the Citv of New 
York, one of the petitioners was in said city, when the plain¬ 
tiff, Morris Klotz, requested him for his firm to take in 
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hand the claim which was the subject matter of the above 
entitled cause under an agreement that the petitioners 
should receive a contingent fee of 331/3 % out of any 
judgment recovered in the case. The said petitioner was 
introduced to Morris Klotz by a New York lawyer, who is 
to receive one-third of whatever fee petitioners actually 
realize. 

31 2. That the plaintiff’s said claim was for the sum 
of $3,503.50 together with interest from various dates 

as set out in the declaration and in the judgment ultimately 
recovered; that after various preliminary proceedings the 
original cause was at issue and was tried before a jury 
commencing on, to wit, the 8th day of February, 1935, which 
trial was conducted by the petitioners as attorneys for the 
original plaintiff and resulted in a verdict in favor of the 
original plaintiff for the full amount claimed by him and 
judgment was entered on said verdict, to wit, the 14th day 
of February, 1935, for the original plaintiff against the de¬ 
fendant and the Continental Casualty Company in the sum 
of $3,503.50 together with interest on $750.00 from Febru¬ 
ary 10, 1933, on $750.00 from March 10, 1933, on $750.00 
from April, 1933, on $750.00 from May 10, 1933 and on 
$503.50 from June 10, 1933. 

3. The petitioners have never received any compensation 
whatsoever for the services so rendered by them or on ac¬ 
count of the said 331/3% contingent fee contract. 

4. The suit was originally filed on, to wit, the 5th day of 
July, 1933, and on the same day an attachment before 
judgment was issued and served upon the National Metro¬ 
politan Bank, whereupon the defendant, Prescott-White 
Corporation, in compliance with the Code of Laws of the 
District of Columbia obtained a release of the attachment 
by filing in the cause a surety bond with the Continental 
Casualty Company as surety, which bond, by this reference 
thereto is incorporated as part of this statement of admit¬ 
ted facts, and it was by virtue of the said bond that the 
aforesaid judgment was entered against the Continental 
Casualty Company as well as the PreseottAVhite Corpora¬ 
tion. 

32 5. On or about August 15, 1932 the defendant 
herein, Prescott-White Corporation, as principal, 

and the said Continental Casualty Company, as surety, exe- 
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cuted their certain bond or writing obligatory, which was 
delivered to the Commissioners of the District of Columbia, 
sitting as a Board, and approved by them, simultaneously 
with a certain contract between said Prescott-White Cor¬ 
poration and the District of Columbia, dated August 23, 
1932, for the construction, and repair for a i)eriod of one 
year, of a school building to be known as the “William 
Howard Taft Junior High School,’’ to be located in the Dis¬ 
trict of Columbia, and did covenant and agree in said bond, 
in the following tenor and effect: 

“Know All Men by These Presents 

. That we, Prescott-White Corporation, a corporation duly 
incorporated under the laws of the State of New York with 
principal office at New York City, State of New York, as 
principal and Continental Casualty Company, a corpora¬ 
tion, organized under the laws of the State of Indiana of 75 
Fulton St., New York, N. Y., as surety, are held and firmly 
bound unto the District of Columbia in the sum of three 
hundred and thirty-eight thousand and ninety six dollars 
($338,096.) lawful money of the United States of America, 
to be paid to the said District of Columbia, for which pay¬ 
ment well and truly to be made, we and each of us do bind 
ourselves, and each of our heirs, executors and administra¬ 
tors, successors and assigns, jointly and severally, firmly 
by these presents.” 

That the said bond had the following recital or condition 
therein written: 

“Whereas, the above bounden Prescott-White Corpora¬ 
tion is the successful bidder for furnishing the District of 
Columbia all necessarv labor and materials and for execut- 
ing the following described work in a good, firm and sub¬ 
stantial manner, and in strict accordance with the terms, 
conditions and provisions of a contract hereto annexed, 
to wit:— 

“Constructing complete, and keeping in repair for a pe¬ 
riod of one year from date of completion, a school building 
to be known as the ‘William Howard Taft Junior High 
School,’ to be located on a site between South Dakota Ave¬ 
nue, extended, and Eighteenth Street, and north of Perry 
Street, Northeast, as more fully set forth in said contract. 
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and on the conditions and for the consideration in the fore¬ 
going contract mentioned and contained, or referred to 
therein: 

33 ‘ ‘ NOW, THEREFORE, The conditions of the fore¬ 

going obligation are such, that if the said Prescott- 
White Corporation shall strictly and faithfully perform to 
the satisfaction and acceptance of the Commissioners of 
the District of Columbia, the work to be done by it in accor¬ 
dance with the stipulations of said contract, and shall save 
harmless from, and indemnify the District of Columbia 
from any and all claims, delays, suits, costs, charges, dam¬ 
ages, counsel fees, judgments and decrees to which said Dis¬ 
trict may be subjected on account of any infringement of 
letters-patent or copyrights by it at any time, or on account 
of any accident to persons, or damage to property or prem¬ 
ises, after the commencement of the work, and prior to its 
completion and acceptance, and pay the same, and will 
promptly make payments to all persons supplying it with 
labor and material in the prosecution of the work provided 
in said contract, and keep the work done by it under its said 
contract, in repair for the term of one (1) year from the 
completion of its said contract, then this obligation to be 
void; otherwise to remain in full force and virtue.” 

6. That the said bond was executed and delivered pursu¬ 
ant to the provisions of the Act of Congress of July 7th, 
1932 (Title 20, Sec. 47, Supplement II, District of Colum¬ 
bia Code, 1929). 

7. That as an inducement to Continental Casualty Com¬ 
pany to execute said bond dated August 15, 1932, as surety, 
as aforesaid, and as a condition precedent to the execution 
thereof, and as part of the consideration therefor, Morris 
Klotz, who is the same person as the plaintiff in the above 
entitled cause, for a good and valuable consideration, indi¬ 
vidually executed and delivered to said surety two certain 
written applications for said bond and general indemnity 
agreements dated the 9th day of January, 1932, and the 
2nd day of February, 1932; that on, to wit, the 2nd day of 
February, 1932, the said Morris Klotz was an officer of the 
said Prescott-White Corporation, namely, the President 
thereof, and also executed the said application and indem¬ 
nity agreement dated February 2, 1932, as such officer of 
said Prescott-White Corporation and for it and on its be- 
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half. A copy of each of said indemnity agreements is 
hereto annexed marked Exhibits 1 and 2, respectively. 
34 8. That said Prescott-White Corporation com¬ 

pleted the foregoing contract for the construction of 
the William Howard Taft Junior High School, and final 
settlement thereof between the District of Columbia and 
Prescott-W'hite Corporation was had on October 13, 1933. 
Thereafter, a suit was instituted on the said bond of Pres¬ 
cott-White Corporation and Continental Casualty Com¬ 
pany, pursuant to the provisions of the hereinabove men¬ 
tioned Act of Congress, in the Supreme Court of the Dis¬ 
trict of Columbia, in Law Cause No. 83,905, said cause being 
styled District of Columbia to the use of 0. R. Evans & 
Bro. Inc., against Prescott-White Corporation, a corpora¬ 
tion, and Continental Casualty Company, a corporation. 
Some fifty-five claimants, stating under oath they had furn¬ 
ished either labor or materials, or both, which had been 
used in the prosecution of the work provided for in the said 
contract between Prescott-White Corporation and the Dis¬ 
trict of Columbia, for which they had not been paid, inter¬ 
vened in the said action. That the verified claims filed in 
the said action up to and including October 13, 1934, the 
date on which the last intervening petition was filed, ag¬ 
gregated a large sum of money, to wit, the sum of 
$119,158.30. 

9. That on or about the 18th day of July, 1934, Continen¬ 
tal Casualty Company, through its agents or representa¬ 
tives, notified the said Morris Klotz of the pendency of the 
aforesaid action against Prescott-White Corporation and 
Continental Casualty Company, in Law’ Cause No. 83,905, 
in the Supreme Court of the District of Columbia, and of 
the claims then filed, together with the amounts thereof, 
and, among other things, called upon the said Morris Klotz 
to take control of and to defend the said action for his pro¬ 
tection. That Morris Klotz failed to respond to such notice 
in any manner whatsoever. A copy of said notice is at¬ 
tached hereto marked Exhibit 3. 

10. That said Prescott-White Corporation failed to pay 
numerous bills aggregating a large sum incurred for labor 
and materials used in the prosecution of the work provided 
for in the foregoing contract betwreen it and the District of 
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Columbia, and that long prior to the trial, verdict 
35 and judgment in this cause, Continental Casualty- 
Company had been called upon to pay and had paid 
out large sums, in the aggregate of, to-wit, $53,948.09 and 
expenses of $1,565.24 to the use-plaintiff and various inter- 
venors in the said Law Cause No. 83,905 in this Court for 
labor and materials used in the construction of the said 
William Howard Taft Junior High School, for the pay¬ 
ment of which materials and labor Continental Casualty 
Company was liable under the foregoing bond dated Au¬ 
gust 15,1932, executed at the request of the plaintiff Morris 
Klotz. The said sums have not been paid Continental Cas¬ 
ualty Company by the said Morris Klotz, nor by any one 
of the indemnitors under the said indemnity agreements, 
nor by any one for any of them, and a judgment has been 
obtained against said Morris Klotz, as hereinafter referred 
to, which includes said sum of $53,948.09 and $1,565.24. 
Continental Casualty Company paid out to said labor and 
material men during the following months the amounts set 
opposite thereto: 

1934 
August 
September 
October 
November 

1935 
January 


April 

October 

November 

December 


1936 

January 

February 

March 

May 


$ 1,200.00 
13,810.30 
21,288.83 
17,513.96 

135.00 


1,423.75 

40.00 

1,876.23 

5,310.51 


1,250.00 

1,700.00 

5,450.00 

5,053.58 


$53,948.09 


$ 8,650.49 


13,453.58 


$ 76,052.16 
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11. That praecipes from attorneys for the above labor 
and material men were obtained at the time of the afore¬ 
said payments, entering the respective claims of such labor 
and material men in said Law Cause No. 83,905 settled and 
discontinued, which, however, were not filed until the time 
of trial of said cause in May of 1936. Prior to the verdict 
and judgment in said Law Cause No. 82,911, to wit on Oc¬ 
tober 19,1934, petitioners were aware that numerous claims 

, had been filed in said Law Cause No. 83,905, and that 

36 Morris Klotz was an indemnitor of Continental Cas¬ 

ualty Company in connection with the bond involved 
in said cause No. 83,905. 

,12. Prior to May 3, 1933 the defendant Prescott-White 
Corporation had incurred bills to laborers, materialmen, 
and subcontractors, and had not paid the same, aggregat¬ 
ing an amount in excess of, to wit, $6,000.00, for labor and 
materials used in the prosecution of the work provided for 
in the foregoing contract for the construction of William 
Howard Taft Junior High School, of which Continental 
Casualty Company was aware prior to said date. That the 
said bills mentioned in this paragraph were not paid by 
Prescott-White Corporation; that intervening petitions 
were filed in the aforesaid action in this Court in Law 
Cause No. 83,905 against Prescott-White Corporation and 
Continental Casualty Company by the respective claimants 
to; recover for the amounts of the said bills for labor and 
materials hereinabove mentioned, and that Continental 
Casualty Company was called upon to pay, and did pay, in 
settlement, compromise, and adjustment of its liability 
therefor an amount in excess of $6,000.00. 

13. That on or about the 5th day of March, 1935 counsel 
for Continental Casualty Company sent a letter to the peti¬ 
tioners herein, a copy of which is attached hereto marked 
Exhibit 4, and petitioners acknowledged receipt thereof on 
March 8,1935, copy of which is attached as Exhibit 5. 

14. Counsel for Continental Casualty Company on May 
11, 1935 sent a letter to Morris Mankovitz, purported as¬ 
signee of the judgment herein, in care of his counsel, a 
true copy of which is attached hereto marked Exhibit 6, 
and such letter was received by counsel for Mankovitz. 

15. At all times between January 2, 1932 and the present 
time the said Morris Klotz has not been a resident of the 
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District of Columbia, and not amenable to service of proc¬ 
ess in this jurisdiction. 

37 16. That said Morris Ivlotz has been at all times 

since the day prior to the purported assignment to 
Morris Mankovitz of the judgment in this cause, insolvent 
and unable to respond to Continental Casualty Company 
for the amounts which it has paid out as aforesaid as a 
result of the losses suffered by it on account of the execu¬ 
tion of the said bond dated August 15, 1932. 

17. On or about the 3rd day of December, 1935 Continen¬ 
tal Casualty Company instituted a suit in the Supreme 
Court of New York County, New York, against the said 
Morris Klotz and Morris Mankovitz, who is the purported 
assignee of the judgment in this cause in favor of Morris 
Klotz, as defendants, for the purpose of restraining and 
enjoining them and each of them from attempting to en¬ 
force the judgment in the cause herein, either in the Dis¬ 
trict of Columbia or anywhere else; that the defendants 
were served with process in said suit in the Supreme Court 
of New York County, New York, and a preliminary injunc¬ 
tion entered therein, enjoining and restraining the said 
Morris Klotz and Morris Mankovitz, and each of them, 
their agents or attorneys, from attempting to enforce the 
judgment herein, either in the District of Columbia or any¬ 
where else, pending the determination of said suit. A copy 
of the temporary injunction entered in the said suit in the 
Supreme Court of New York County, New York, has here¬ 
tofore been filed in this cause, and by this reference is in¬ 
corporated herein. That said suit lias finally terminated 
in favor of Continental Casualty Company, and a true copy 
of the judgment rendered therein, which is still of full force 
and effect unappealed from and unpaid, is attached hereto 
as Exhibit 7. A copy of the opinion rendered by Mr. 
Justice Shientag in said suit is attached hereto as Exhibit 
8. Praecipe signed by said Morris Mankovitz entering the 
attachment in Law Cause No. 82,911, which Continental 
Casually Company through its counsel hereby tenders for 
filing, is annexed hereto but is not marked as an exhibit. 
Praecipe signed by said Morris Mankovitz entering the 
judgment in said Law Cause No. 82,911 to the use of Con¬ 
tinental Casualty Company, which said Company through 
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its counsel hereby tenders for filing, is annexed hereto but 
is not marked as an exhibit. 

38 The petitioners, Kelly and Nicolaides, and the re¬ 
spondents, Eugene G. Adams and Continental Cas¬ 
ualty Company, a corporation, by their respective attor¬ 
neys, have signed the foregoing statement of admitted 
facts, this 20th day of June, 1938. 

WILLIAM C. SULLIVAN 
Attorney for petitioners. 

ELLIS, HOUGHTON & ELLIS 

1 By KAHL K. SPRIGGS 

Attorneys for Eugene G. 
Adams and Continental Casu¬ 
alty Company. 
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Knots flU Jffen bp fEfcese presents. 


that Wntala*. Ilia imbruiiunl. hrrviiufler 

rrlrmtl >«• n itxk-miuior*. luvt rrquntrd and do hcrrby rcqur*i il»' CoSTIS'KNTAL CASUALTY (OMPANV a cor- 
|ioc<iiH 4 i duly iiM*«*rpMr 4 irU umirr Ihr «»f |Ik* Stall* of Indiana. hvn iiallrf frlrffi^f to a* C «»ttt|Miiy, In iXcoMr «#r |»ricuf€ 
Ike cxrcutx.ii uf inch bond*, undertaking* and recognisance* (all ol which will hereafter h* included within Ike term 
bond I a» ban- been, and lurli ai way hereafter be. apidiei' for wlx-tlx-r l»y lormal eyplK Ation or orally or by letter or 

iWhrrwiie, and whrther applied for directly or through any agent, attorney or other repreaentative. by the UMMMMlore flr 

any one or mure of them, or by any other perxe, firm or corporation »k«e name appear. on any .chrdufe or lut of approved 
tubaxliarirn. aigned by any of the mdrmnitur* and attached ar to be attached licrHo; and the Company, upon the Mftcn 
cieidition that this initrumrnt hr executed, and tn cnoikleration thereof, haa executed or proeweed the eaecattap of. and 
may front time to time hereafter execute or procure the execution of. euch bond or hnnda. it bring understand that all 
micIi Bonds shall hr covered hereunder, wbetlwr or not it is specifically so stated or agreed at the time the application 
is made. 

f pa (Tbertforr. in consideration of the promises and the sum of One Dollar ($1.00) this day paid hy the 

Compnm to c.irh of tlie iixk-mnities receipt of which it hereby acknowledged, the indemnitor*. and each of 
thrmeritvi. their aixl each of their heirs, executors, administrators, successors and asttgus. jointly and severally, do 
covenant and agrfc: 

1 To iias', nr caus< to Iw paid, when due. all premiums for each such bond in accordant* with the C o mpany’s aashcc i tad 

schedule of rates tiled with the Insurance Department id the Stale of New York, effective upon the date of 

the application ... . , 

2 To iiMlrnioii) the 1 ont|Mn> from and against any and all liability, loss, costs, damages, attorney s fees and capenies 

of whatever kind or nature which the Company may sustain or incur by reason or in consequence of executing any such 

bond or bonds as surds or s'lt-sun-ty or procuring. n|xm its full indemnity, the execution thereof as aforesaid, and which 
it may sustain or incur in making am nttestigalxm on account of any mch lend or bands, in defending or prosecuting any 
action, suit or otlx-r |ir.«ns(iti|! wlixli mas hr He mix I o in connection therewith, in obtaining or attempting to obtain a 
release from liahdits under am sixli l»««l k»sl>. and. if any such bond he a hail bond in locating, extraditing and sur¬ 
rendering the persory hailed; and to indemnity the Company to the full amount of liability, loss. cost, damages, attorneys’ 
fees and expenses as aforesaid regardless of any reinsurance that may bs carried on such bund or bands, it being the ob¬ 
ject and intent hereof that this mstrument shall protect, in the name of the Company, any and all surety or reinsuring 
companies that may assume reinsurance upon any such bond or bonds; and in like manner, to indemnify such other 
surety or sureties as the Company has procured or may procure, otherwise than upon its full indemnity, in execute or to jom 

with it in executing any such hnnd oe bonds, it being agreed tliat this instrument sltall inure to the benefit of aar swli 

surety or sureties, so as to give it oe them a right nl action hereunder. 

X Tliat any proprrty of any kind which may have been, or may hereafter be, ptcdgeT as collateral security on any 
one or more of such bonds may. at thr option of thr Company, hr reclaimed as collateral security on any or all bonds 
coming within the scope of this agreement, wlwther theretofore or llwreatlrr executed and whether executed by thr Company 
or any other surety or sureties, and for tlie full and complete performance in all respects of the covenants of the indemnitors 
uixlrr this agreement; and in case of any breach of the covenants of the indemnitors, or in case the company slirtdd dorm 
it advisable tn raise nxax-y for the purpose of meeting any actual or prospective claim or demand under any such bond or 
Uaxis or to pay any rxprnses incurred or to be incurred in cunnectxm therewith, or in case the company should be of opinion 
tlut said property is likely to so decline in market value that the security to llte company will be inadequate, the company 
-lull lave full power and authority, without notice to the indemnitors or any of them, to sell, assign and deliver said col¬ 
lateral. or any jiart ttvrrof, at pnidir or private sale, at the optxai of tlie roni|iany. its successor* or assigns, with (lie right 
to ha- tlx- iKircluser itself at any such public sale, aixl to use all of the proceeds, or -u<h part tltcreof as may he necessary, 
in order to proteet itself and any oilier surety •* sureties executing any sixJi bond or bonds against loss, costs, damages, at¬ 
torney s' fees aixl exprnsrs as aforesaid; and after deducting all legal aud other Costs and expenses of such safe, aixl all such 
loss, costs, damages, attorneys' fees and exprnsrs as aforesaid, ami all pirrmiym* due the company or any such surety or 
sureties for any such bond or bonds, shall return the remainder of such collateral or the proceeds of safe, if any, lo the 
person or persons legally authorised lo receive the same; provided the surety shall not be responsible for any loss resulting 
to the said property from any cause other than the act or neglect of its officers or employees. 

4. That the surety or sureties executing any such bond or bonds shall have, the right, and such surety or sureties 
are hereby authorised, hut me required— 

a. If any such bond or binds be given in connection with a contract to consent to any extensions, modifications, 
cliange* or altt-raixvi* of. or addition* to, the contract and the plans and specifications therein referred to. and, from 
time to time make advance* or loan* to the principal for thr purposes of the contract, without the necessity of Mtxg 
to the application thereof, it bring hereby agreed that the a m ou nt of such advances oe loans shall be conclusively 
presumed to he a U> hereunder ; and to take possession of the work under such contract in event of any abandon¬ 
ment or forfeiture of such contract or of any breach thereof or of such bond oe bonds, and, at the expense of the in¬ 
demnitor*. to complete, or to contract for the completion of, the same, or to consent to ;hc re-feltiog or 

thereof by the owner; 

b. If any such bond or txml* hr filed m. or givcu in ronnrciiwi with, a suit, action or proceeding in any court, 
to recognise any attorney or attorneys appearing of record hi such suit, action or proceeding for any party thereto 
at the date of the execution of said hnd or bonds, as the authorised representative of said party or parties with full 
and ample authority to act for such party or parties throughout such suit, action or proceeding and throtmhout any 
and a0 appeals therein, until the surety or sureties than have been fully discharged from liability under said bond or 
bonds; 


c. From time to time to increase or decrease the penalty or penalties of said bond or bonds, to change life 
or obligees therein and to exedttr. from time to time, any continuances, enlargements. modificatk— and r 
of any such bond or bemds. or any a*aCk«ea therefor, with the same or diffcm* conditions, provision.— 
and with the same or larger or smaller p en al ties , it being hereby igrtsd that this iastrmneat tV". io aB ito 
apply to_and cover any a ad all such new or changed bonds or 

XfV* aajt or thryasaydeem accessary or proper to obtain i 

person 


L To take such step* a* it or they amp deem necessary or proper to obtain release from liability 
b«*d of bond*, mdudmg the right, if said bond be a bail bond, to surrender the prrson bailed at any time either 

demand, ssnt or iuitsumn — anv awk t 

to lutigais 
iy wfcfaauc 


before or after 
e. To adjust, 
the 



, expenses and attorneys* 
such bond he given in 



transfer and set over, and the Indemnitors 
said bond or bonds, such assignment to 
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5. If any such bond be given in cnsuiictkaw with a contract, to 
do hereby assign, transfer and set over, to the sure t y or sureties 
effective a* of thr date of said bond or bond*, but only in the 
aforesaid— 

,_»• A “ t **"_ j r —«* *?» •« machinery, plant, tools and arterial* which am 

ss& ss££r£*»; 

b. All their right, title and interest m and to any and all siteantiacta let or may be let in ' 

wttfi Mich cootnet r 

S'-S-SfoTSi JS 

d. All their rights m. and growing in any matmar out of mid contract or said bond or h« nd t 

6. That lability hcrct m d er shall extend to and indude the full amotmt of any and all 

safe ti es executing any such bond or bonds in s ettl e ment or comp r o mis e of any eilfL. —j*. —a 
good faith und er th e b elief that it or th ey eut liable therefor, whether liable or not, as well as of any nd all 
on account of costs, attorneys^ fees and e x pe ns es sa aforesaid, which may be node aider the fem *5* 
whether necessary or not ~ 

7. That in the event of payment, s stThmml cr coopromias of liability, 
cfeitns, d em a nds , suits and judg ment s as aforesaid, in ro u nerH o n with any such 


aud all 



txpcfljci* 
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99 t h ereo f , sworn M by an oltWrr or otbrers of the »urr«y «* sureties nukiiiK such payment. settlem/ht or compromise. «r tU- 
IflO voucher or voucher*, or otlirr evvlence of «fh payment. vrtth-im-nl or c.in|>r«.mtM, shall he frona /a<»>. evxlrnrc «d thr 
101 fact sail extent of tin- halxlite of tl«e indrtnuit.ie* in any am| at! claims or suit* hrmmd.r. 

JOJ g Tint in the event tlie snretc »e sureties executing anv *ix'h N<nd ae UixN slxiuld deem it necessary or proper, 
|0,1 in (vnlcr t*» Otitply with (he Law **f with tlr nuiiUtMW am tlir luMtr.nur lh|aitn»*»»t «*l utty t*» vt 

ltH serve an anvunT "t** cover any tndgmmt that nuy have lent r.ml.nd against tie prim ipal. with inter, st and c.wts, or to 
It* cover anv unaditistrd claim 01 claims tiixU r saxl Nisi or N<mh. tlte im|.-nmii..is will, iiiinxsliatrty iii*-o «h tisiud and tx.t- 
iOtr withstanding anv further pt.xcvdmgs that nuy have Iieen talon, or that nuy lie viiitcmpl.it.xl. li> the prim ipal, and tx J- 

ill? w-itlrstamhiiit the peixlcucy .1 any appeal. «lej»>sit with said surety or-sureties an ... .a uxna-y siiIIh lit to Cover''!&*'It 

10 R judgment. with interest ami c.vs«», or six'll claim or claims. mxIi sums to hr held l.y said surety or emetics as collateral 
](» teCVrntv on said Kind or Nixls. with the right on tin* jurt «f tin- surety or sureties at anv time to use six It -nut. <.r any part 

110 Vhrreot. m tlw payment of suvli'twlgmrot or in tlte Mttl.tn.nt oi sixh claim «r claims; ami the saxl indemnitors, in the event 

Ilf oCOvir i.ihnc to cample with sm-li ilenuml. hereby autlxiri/e ami <ni|x.wvr any attorney of at*r c<ti<t •-! nvonl in tin: Unn.d 
!!»• Statrs. < r afiv of it* tcrfit.-ei. s .-r pasrssxMS to aj^>ear for tlxm or any of tin-in in any suit or suits !•> tlx- surety or sureties 
1 IJ exes ait ni*: saxl Nud or Next* ami to fyt ife*» jadgnxnt attains! tln-m ic any of tln-iti for any sum or *nm< of money up to 
tU the amount of said bond or Jemd*. wjth cost' -»nd mjerest amt a reasonable attorney's fee; such jmlgincnt. however, to 
US be satiahnl np.ni the pay mint of any .and alt*'sta ll sums as uuv lie found t» In- dm- l.y tin- indf-nuiit--r s to six'll surety or 
114 . safeties mnfve tar term* of this agreement Ih-numl upon tl.c imlemnitors sliall Is- .iillieient if sent l»y rrnistcml null 
11 ? to each ifxlctnnitw at the address given by him or her to thr Company or at liis nr In-r address last known t« the Company, 
lift whether actually ittriild or not. * . 

ItU 9. That if thr Mmrtv oc -unties executing any -such Isaxl or l.nxU shall tiring smt. action or proceeding to eufwr.e 
120 any of the covenants or agrrrnxuts liririn contained, the cost, charges aixi expense*. including attorneys and *oum«*I 

L’l fee* incurred by such ux-ty or sureties in prosecuting inch suit. action or penfeeding slwll Is* inrhxleil in anv jitdgun "* 

122 «h- JfCTiT that may he rrtiderssl against t!ie indenuiit.as tlierriu. 

123 h* T<" waive ami do hereby waive 

124 a. All right to claim any of their property, in, lading bomrstrait, as exetii|rt from levy, execution nr vale, or 

125 other legal priwes*. urxlcr tlie law* of am state nr states; 

126 h. Any defense hated 13 x 11 thr extent ion of tin# agreeOtrul- sulisnpxttt to the date of any yuclt Nmd or Nuds, 

127 the indemnitors admitting amt covenanting tint lie exisiitism yjf any sixJi Nixl «>r bonds by the surety or sureties 

128 was in pursuance ot Hie previous etUnrst of the uxtemnit.-rs; 

129 c. Notice of any lireach. or breaches ot any such I--ml >-r Usuis or of any cnitrart or c.aitrait<.*n e<imecti.-n 
1J0 w'ith which such Nevl ,t Nevis may have hern given, it any art or .default that may give ri»c to claim hereunder; 

131 d- Any right to a*k or re.piire the v«r.*tv i< sureties esrcutuig anv six'll U-ixl nr Naxis to remove or join in any 

132 application for the removal of airy procrcvlmg from a lUtr r.ajrt to a fe.|eral court; 

133 e. Notice »4 the acerjnanre of thss nUhtatiun and of execution of any such Ivavl or Imndi; 

1.14 f. The executi-ai id this nistnnm-nt In- tlte prin. ipat. 

1.1? 11. That nothinj? hsrein c.aitaimsf* shall lie c.aisxt. red or eoti*tru«l to waive, abridge or dimitiisli any right nr retnssly 

136 which tlie surety or sureties rsrcutiug am shell U«x| nr Niels might liavr it this notrument were to*t eXeeuleil. 

137 12. Him tlie liability tif tlie indrmintori hereunder ib.dl not h- atlictrd by any alleged agrrenxnt or jiromise. written. 

13d oral or implied., for other indemnity, or'lor ..tlier so. urn v bv"’c<4lati rat or otlxrwi*e m.r hv tlw release «if any imlcfnnity or 
1.19 security that nuy have been talon l*y. np. the return ..r rx. lunge of any Collateral that may have been deposited with, tlie 

140 surety or sureties; executing any such hmxl or Nnd«. tl..- indvtmnt..rs hereby c.aisentmc to any MK'li release, return or ex- 

141 change: and if any imlemnitor signing this agreement is not liotitxl for any riaMtti or is >.r xlult lieconic releases!, this nl»- 

142 ligation shall still hr binding u]»ii each atxt every itlirr uxlenmit»r. aixl tlie Uihllty of the imfetunitors licreitrxlcr sliall 

143 enntinur »> long as tlx- liability .-i tlie surety or sureties u'nfrr »m~h lx«u»l >-r l«-nds shall c>ntitme ami until sati'iaet.iry evi- 

144 dence of discharge « release ot sm-h liabilitv stud! hive U-.ii furnishnl to tlw C«*mpany.- . 

145 13. That M-p.ir.ii,- suit* nuy U- l»r. sight liereitnder as s'auws of ,i» ti* ri accrue, ami suit may. he hr.sight again-t all 

146 of the mdemnitors ,<r am .i:«- or tm.re ..f tU-m; ami the hritiging of «uit or suits n|xn one or more causes s.f actum, . w ac iin-t 

147 one or more of the iti.lenititt..rs. sliall me prejudice oe ha< tlie I .ringing oi suhM-«|ix-tit suits against all of the mdemnitors, 
14^ or any <me >.r nx.re <>t th. m «-n any ..flier cause «>r eauu-s of a< ti< ti. wla tlier tln-retofore nr tliereafter accruing. 

149 14. That the C--mp*t)y is not obligated to exeettf.- tin such Nix! »*f Nixls «.r procure the executi.*n tlier cot either, 

150 upon its full indemnity or otherwise; and any attemt* m the j«art of tlie ('.m|giiiv t» secure co-suretyship or rtin*uranee 

“1 on any such Nix! ..r Nixls slull lx- as act nt t<*r tin- ux|. nwntors ami sueli attempt sliall imi imp.«e up*m tlie < «>mpany anv 
152 separate and iixleix-txlvut liability whats,x*ver. . 

**1 15. This agreement. Ning luxsl upon a valuable c.Hi*iderati« , n. is to lx* omstrued according to the rule, f^wtlv: 

154 to the construction of >4>1icati.ms given bv c*mixioatr.l sureties. 



167 STATK OF..f P. O. Ad<lress_„.—........ 

m COUNTY OF .. i 

1W On tm.. o. n{ .. —J.-.. in the year 19..J...*!?. before me petsonilly 

170 came . y^7 ,7 .— ---to me known who being by 

171 me duly sworardid depose anff-say: ffut he resxb-s in f \ . •«— r . 

172 that he is <m^ . 4 ..»w **rt. .of the Ce ijy . 

173 *....•••.... the corporation described in and which executed theforcg.ing 

174 instrument; that he knows the seal of the said corporation; tharlhc seal affixed to the said instrument is such cor;*-irate 

IS seal; that it was so affixed hv .wder of the Hoard of Directors of the said corporation, and Ufat he signed his name t.» 
176 the said instrument by like order. / / .7 x 


.(Seal) 


in the year 19 .before me petsonilly 
......tp me known who being by 


177 STATK OK ... 


17* COUNTY OF 


181 to me 

182 


ir.tjt* .....” r* " v. . . \ //X'. 

NTV OF . 

On this . .. «Uy «ii...Xy. J... . 

.- . H • /_3i 

***** bn w" to me to be the individual ylescrib.'d in and who t« 
^.- ^acknowledged that be exaettted the same. X 


,.W.4..k, twfore.me personally 
r t , ■' - 


foregoing agreement, and.. 


//> 


42 


CO 

c n 
































VS. WILLIAM F. KELLY, ET AL. 


37 


43 Exhibit 3. 

New York, N. Y. 

July 18, 1934. 

Mr. Morris Klotz, 

811 Walton Avenue, 

New York City. 

Dear Sir: 

We beg to advise you that there has been filed, and is 
now pending, in the Supreme Court of the District of Co¬ 
lumbia, an action at law in which 0. R. Evans & Bro. is the 
plaintiff and Prescott-White Corporation and this Com¬ 
pany are defendants, the case being law No. 83,905. 

The basis of the action is to recover a balance alleged to 
be due by reason of certain materials furnished by the 
plaintiff to the Prescott-White Corporation in connection 
with its contract with the Commissioners of the District of 
Columbia dated August 23, 1932, for the construction of 
the Taft Junior High School in the City of Washington, 
D. C. 

In this action there have been filed a number of inter¬ 
vening petitions, claiming sums alleged to be due the in- 
tervenors by reason of materials furnished by them to the 
Prescott-Wliite Corporation or its subcontractors in con¬ 
nection with the performance of the aforesaid contract. 
The names of the plaintiff and intervenors in this suit as 
of the date of this letter, together with the amounts claimed 


bv each, are as follows: 

0. R. Evans & Bro., Incorporated. $ 3,255.00 

Tudor Electrical Supply Company, Inc. 216.94 

Westinghouse Electric Supply Co., Inc. 1,088.31 

Westinghouse Electric Supply Company of 

Pennsylvania . .. 531.99 

R. B. Corey Company, Inc. 200.00 

Southern Building Supply Company, Incorpo¬ 
rated . 1,630.78 

Zanin & Son, Incorporated . 935.19 

The Mosaic Tile Company . 4,320.00 

Louis H. Otto, trading as Washington Stair and 

Ornamental Iron Works . 902.80 

Farrar & Trefts, Incorporated. 2,750.00 

Robert E. Anderson . 9,614.24 
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W. A. Pierce Company. 625.88 

H. T. Kern, Trustee in Bankruptcy of Ross Re¬ 
public Marble Corporation . 792.00 

Harris Flooring; Company. 2,143.71 

Buckingham-Virginia Slate Corporation. 1,247.06 

Frank H. Sliipe, doing business as Asbestos 

Covering & Roofing Company. 590.00 

Chelsea Elevator Company . 1,629.10 

American Sheet Metal Corporation_ 5,152.65 

44 Henry P. Amos and William P. Amos, 

Copartners trading under the name of H. 

P. Amos & Son . 468.93 

The Standard Electric Time Company. 1,675.00 

John Twohy, doing business as the lessee of the 

Massaponax Sand & Gravel Corporation_ 1,760.07 

Bull Dog Electric Products Company . 995.87 

Chamberlin Metal Weather Strip Company ... 610.00 

H. D. Rogers . 900.00 

Alberene Soapstone Corporation . 1,229.00 

Sidney Hechinger, trading as Hechinger Com¬ 
pany . 184.47 

W. B. Masland Company. 319.73 

Park Transfer Co., Inc. 78.46 

Edwin J. Ryan, trading as The Commercial 

Photo Company . 22.00 

Langdon Mill and Lumber Company. 324.29 

Hudson Supply and Equipment Company_ 5,869.91 

The Cheney Company. 619.57 

Alan P. Wilson . 146.94 

Irving Trust Company, Trustee in Bankruptcy 

for Wimpie Electric Company, Inc. 2,158.99 

Rudolph & West Company. 356.08 

The United Clay Products Company. 499.67 

Massaponax Sand and Gravel Corporation_ 319.94 

The liability of this Company for the payment of these 
amounts is predicated upon a bond executed by the Pres¬ 
cott-White Corporation as principal and by this Company 
as surety dated August 15, 1932, conditioned for the faith¬ 
ful performance of the aforesaid contract, and in addi¬ 
tion thereto for the prompt payment to all persons sup¬ 
plying the Prescott-White Corporation with labor and ma- 























VS. WILLIAM F. KELLY, ET AL. 


39 


terials in the prosecution of the work provided in said con¬ 
tract, in accordance with the provisions of the Act of Con¬ 
gress of July 7, 1932 (47 Stat. 608, c. 441). 

By agreements in writing dated January 9, 1932, and 
February 2, 1932 you obligated yourself and agreed to in¬ 
demnify this Company from and against any and all lia¬ 
bility, loss, costs, damages, attorney’s fees, and expenses 
of whatever kind or nature which this Company might sus¬ 
tain or incur by reason or in consequence of executing said 
bond as surety and which it might sustain or incur in mak¬ 
ing any investigation on account of such bond, in defend¬ 
ing or prosecuting any action, suit or other proceeding 
which may be brought in connection therewith, and in ob¬ 
taining or attempting to obtain a release from liability 
under such bond. 

45 We, therefore, hereby give you formal notice of 
the pendency of the above entitled suit and of the 

interventions filed therein; and we hereby call upon you 
to take control of and to defend the said actions for your 
protection, and advise that you will be bound by any judg¬ 
ment or judgments entered therein and we will call upon 
you to pay any such judgment or judgments, together with 
our costs and expenses in connection therewith. 

If you desire any further information in regard to the 
above matter, we refer you to Messrs. Ellis, Ferguson, 
Houghton & Garv, 504 Southern Building, Washington, 
D. C. 

Very truly yours, 

CONTINENTAL CASUALTY COMPANY 
By ROBERT M. McCORMICK 

46 Exhibit 4 . 

March 5, 1935. 

Mr. P. J. J. Nicolaides, 

Messrs. Kelly and Nicolaides, 

Union Trust Building—Washington, D. C. 

Dear Mr. Nicolaides: 

I received your letter of February 15th, enclosing short 
copy of judgment against Continental Casualty Company 
in the case of Klotz vs. Prescott-White Corporation in the 
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Supreme Court of the District of Columbia, Law No. 82911. 
I have written to Continental Casualty Company forward¬ 
ing the short copy of judgment and now have its reply. 

I am directed to advise you that Continental Casualty 
Company as surety executed a certain bond with Prescott- 
White Corporation as principal econditioned for the faith¬ 
ful performance of a certain contract between Prescott- 
White Corporation and the Commissioners of the District 
of Columbia for the construction of Taft Junior High 
School in the City of Washington, and further conditioned 
for the prompt payment to all persons supplying Prescott- 
White Corporation with labor and materials in the prose¬ 
cution of the work provided in said contract in accordance 
with the provisions of the Act of Congress of July 7, 1932. 
By two agreements in writing dated January 9, 1932, and 
February 2, 1932, Mr. Morris Klotz obligated himself and 
agreed to indemnify Continental Casualty Company from 
and against any and all liability, loss, costs, damages, at¬ 
torneys’ fees, and expenses of whatever kind or nature 
which that Company might sustain or incur by reason or 
in consequence of executing said bond and which it might 
sustain or incur in making any investigation on account 
of said bond, in defending or prosecuting any action, suit, 
or other proceeding which might be brought in connection 
therewith, and in obtaining or attempting to obtain a re¬ 
lease from liabilitv under such bond. 

Prescott-White Corporation has breached a condition of 
said bond in that it has failed to make prompt payment to 
all persons supplying it with labor and materials in the 
prosecution of the work provided for. As a result of such 
breach Continental Casualty Company, as surety, has been 
forced to pay up to the present time in settlement 
47 of claims filed against Prescott-White Corporation 
as principal and Continental Casualty Company as 
surety the sum of $54,087.79 and has incurred expenses up 
to the present time in the amount of $1,564.24. There are 
still pending numerous unsettled claims on which there 
is a contingent liability in a large amount. 

Under these circumstances and in view of the indebted¬ 
ness of Morris Klotz to Continental Casualty Company as 
above outlined, it would seem appropriate to credit the 
amount of the judgment in favor of Mr. Klotz against his 
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indebtedness to the Company, and this it would do upon 
appropriate action entering the judgment satisfied. 

Very truly yours, 

WOODSON P. HOUGHTON 

48 Exhibit 5. 

Washington, D. C., March 8, 1935 

Woodson P. Houghton, Esq. 

Southern Building, 

Washington, D. C. 

Dear Mr. Houghton: 

Re: Klotz v. Prescott-White Corporation 

Your letter dated March 5 relative to the judgment 
against the Continental Casualty Company in the above 
matter received, and we will communicate with vou rela- 
tive to this matter at a later date. 

Yours very truly, 

KELLY & NICOLAIDES 

49 Exhibit 6. 

May 11, 1935. 

Mr. Morris Mankovitz, 

c/o Messrs. Simon, Koenigsberger, Young & Collins, 
Woodward Building—Washington, D. C. 

Dear Sir: 

It has come to the attention of Continental Casualty 
Company that there has been filed a praecipe signed by 
Morris Klotz in the case of Morris Klotz v. Prescott-White 
Corporation, at law No. 82911, in the Supreme Court of the 
District of Columbia, asking the clerk to enter the judg¬ 
ment in that cause against Prescott-White Corporation 
and Continental Casualty Company to your use without 
prejudice to the lien of his attorneys of record for their 
fee and disbursements. 

Under these circumstances I write to advise you on be¬ 
half of Continental Casualty Company that by virtue of 
instruments in writing executed by Morris Klotz in which 
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he agreed to indemnify Continental Casualty Company 
from and against any and all liability, loss, costs, damages, 
attorneys’ fees, and expenses of whatever kind or nature 
that Company might sustain or incur by reason of ex¬ 
ecuting as surety a certain bond of Prescott-White Cor¬ 
poration as principal in connection with a contract be¬ 
tween Prescott-White Corporation and the Commissioners 
of the District of Columbia for the construction of Taft 
Junior High School in the City of Washington and as a 
result of a breach of a condition of said bond by Prescott- 
White Corporation by reason of which Continental Casu¬ 
alty Company has been required to pay out an amount in 
excess of $54,000.00 and to incur expenses in an amount in 
excess of $1,500.00 and has incurred additional contingent 
liability in a large amount, Morris Klotz became and was 
indebted to Continental Casualty Company prior to the 
above mentioned judgment in an amount greatly in excess 
thereof. 

Prior to the filing of the above mentioned praecipe Con¬ 
tinental Casualty Company advised Morris Klotz through 
his counsel that in view of his indebtedness to Continental 
Casualty Company it would be appropriate to credit 

50 the amount of the judgment against his indebted¬ 
ness to the Company upon the judgment’s being en¬ 
tered satisfied. 

You are hereby notified, therefore, that prior to the 
entry of the above mentioned judgment Morris Klotz was 
indebted to Continental Casualty Company in an amount 
far in excess of the amount of the judgment ultimately ob¬ 
tained in the aforesaid cause and that Continental Casu¬ 
alty Company expects to and will set off the above men¬ 
tioned indebtedness against the aforesaid judgment. 

Very truly yours, 

WOODSON P. HOUGHTON 

51 Exhibit 7. 

AT a Special Term, Part V, of the Supreme Court of the 
State of New York, County of New York, held in the 
Courthouse thereof at Pearl and Centre Streets, in 
the Borough of Manhattan, City of New York, on the 
29th day of January, 
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PRESENT: 

HON. BERNARD L. SHIENTAG, 

Justice 

Continental Casualty Company, Plaintiff 
—against— 

Morris Klotz and Morris Mankovitz Defendants . 

The issues of the above entitled action having duly come 
on for trial before Honorable Bernard L. Shientag, a 
Justice of this Court at Special Term, Part V of this Court, 
on the 11th day of December 1936, and the said cause hav¬ 
ing been tried on that day and after the close of the entire 
case, the Court having directed judgment in favor of the 
plaintiff in the sum of $74,415.93, together with interests 
and costs against which shall be credited the judgment ob¬ 
tained by the defendant MORRIS KLOTZ against the 
plaintiff herein in the Supreme Court, District of Colum¬ 
bia, and the plaintiff’s costs having been duly taxed by the 
Clerk of this Court, it is, 

On motion of McCormick & Eckel, attorneys for plaintiff, 

ADJUDGED AND DECREED that the plaintiff CON¬ 
TINENTAL CASUALTY COMPANY, having an office 
for the transaction of business at No. 75 Fulton Street, in 
the Borough of Manhattan, Citv of New York, do recover 
of the defendants MORRIS KLOTZ and MORRIS MAN¬ 
KOVITZ, in the sum of $74,415.93 together with interest 
from the 21st day of May 1936, being in the sum of 
$3069.66, together with costs and disbursements in the sum 
of $170.59, amounting in all to the sum of $77,656.18; and 
it is 

FURTHER ADJUDGED AND DECREED that 
52 the judgment in favor of the defendant MORRIS 
KLOTZ and against the plaintiff CONTINENTAL 
CASUALTY COMPANY, which judgment was recovered 
in the Supreme Court of the District of Columbia, Law 
Cause No. 82911, on the 8th day of February 1935 in the 
sum of $3503.50 with interest on $750.00 thereof from Feb¬ 
ruary 10, 1933, on $750.00 thereof from March 10, 1933, on 
$750.00 thereof on April 10, 1933, and on $750.00 thereof 
from May 10, 1933, and on $503.50 from June 10, 1933, to¬ 
gether with the costs of said suit amounting to the sum of 
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$56.00, which said judgment was assigned to the defendant 
MORRIS MAKOVITZ be set-off and credited against the 
judgment herein in favor of the plaintiff and against the 
defendants to the extent of the said sum of $3503.50, to¬ 
gether with interest and costs as hereinbefore specified, 
subject to the claim of KELLY & NICOLAIDES, the at¬ 
torneys for the defendant MORRIS KLOTZ in the said 
cause in the Supreme Court, District of Columbia, for at¬ 
torney’s lien, now pending and undetermined in the 
Supreme Court, District of Columbia, and in the event said 
Court determines that said attorneys are entitled to at¬ 
torneys lien and have a right of priority to payment there¬ 
of ahead of plaintiff’s right of set-off, then, the amount to 
be set-off against plaintiff’s judgment herein shall be the 
said sum of $3503.50 with interest and costs as aforesaid, 
less the amount of attorneys’ lien as determined by the 
Supreme Court of the District of Columbia; and it is 
FURTHER ADJUDGED AND DECREED that the 
defendants MORRIS KLOTZ and MORRIS MANKO- 
VITZ, deliver to the attorneys for the plaintiff a satisfac¬ 
tion, discharge and release of the aforesaid judgment re¬ 
covered in the Supreme Court, District of Columbia, duly 
executed by defendants and subject to the claim of Kelly 
& Nicolaides for attorneys’ lien, and it is 

FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that the execution be stayed thirty (30) days and 
that the defendant have sixty (60) days to make a case. 

B. L. S. 

J. s. c. 

(Signed) ALBERT MARINELLI 

Clerk 

53 At a Special Term, Part II of the Supreme Court 
of the State of New York held in and for the County 
of New York at the County Court House thereof in the 
Borough of Manhattan, City of New York, on the 17th day 
of February, 1937. 

PRESENT: 

Hon. Lloyd Church, 

Justice. 
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Continental Casualty Company Plaintiff 
—against— 

Morris Klotz and Morris Mankovitz Defendants. 

On reading and filing the annexed affidavit of ANDREW 
ECKEL, verified February 15th, 1937 and the annexed 
Consent, it is 

ORDERED that the judgment plaintiff recovered of de¬ 
fendant $77,656.18 heretofore entered herein on the 10th 
day of February 1937, be vacated in so far as it directs 
that plaintiff recover of the defendant MORRIS MAN¬ 
KOVITZ the sum of $77,656.18, and the Clerk of the 
County of New York is hereby directed to so mark all 
dockets and indices thereof in his office. 

ENTER 
L. C. 

J. S. C, 

54 SUPREME COURT : NEW YORK COUNTY 
Continental Casualty Company Plaintiff 
—Against— 

Morris Klotz and Morris Mankovitz Defendants 

State of New York 

County of New York ss: 

Andrew Eckel, being duly sworn, deposes and says that 
he is a member of the firm of McCORMICK & ECKEL, at¬ 
torneys for the plaintiff above named. This action was 
brought to recover the losses sustained by plaintiff by vir¬ 
tue of issuing a certain bond at the special instance and 
request of the defendant MORRIS KLOTZ. 

It also sought the vacatur of a certain judgment re¬ 
covered by the defendant MORRIS KLOTZ in the District 
of Columbia which was subsequently assigned to the de¬ 
fendant MORRIS MANKOVITZ, and said defendant 
MORRIS MANKOVITZ was made a party to the action 
for that reason, and not for the purpose of recovering 
judgment on the indemnity agreement signed by defen¬ 
dant MORRIS KLOTZ out of which the above losses were 
sustained by plaintiff. 
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Through an inadvertence the provisions of the judgment 
by which plaintiff recovers upon said indemnity agreement 
against the defendant MORRIS KLOTZ also direct that 
the recovery be made against the defendant MORRIS 
MANKOVITZ. In this situation an Order is desired re¬ 
lieving the defendant MORRIS MANKOVITZ of liability 
to plaintiff in so far as that phase of the action is con¬ 
cerned. The consent of all parties to the action is being 
procured to the entry of this Order. 

No previous application for such relief has been asked 
for. 


ANDREW ECKEL 


Sworn to before me this 15th day of February 1937 
l ARTHUR WACHTEL 

Notary Public 

55 SUPREME COURT : NEW YORK COUNTY 


Continental Casualty Company Plaintiff 
—against— 

Morris Klotz and Morris Mankovitz Defendants. 

WE HEREBY CONSENT to the entry of an Order 
vacating that part of the judgment entered in the above 
action on February 10, 1937, which directs the recovery by 
plaintiff against defendant MORRIS MANKOVITZ of the 
sum of $77,656.18. 

: McCORMICK & ECKEL 

Attorneys for Plaintiff 

\ DAVID S. ROMANOV 

Attorney for Defendant 
Morris Klotz 

I ARTHUR BRANDWEIN 

Attorney for Defendant 
Morris Mankovitz 

56 Exhibit 8. 

Re: Continental Casualty Company vs. Klotz & Mankovitz 
Copy of Opinion Handed Down by Justice Shientag 
of New York Supreme Court, Special Term, Part V. 
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This action was brought for an injunction restraining 
the collection of a judgment recovered by the defendant 
Klotz against plaintiff on or about February 8,1935, there¬ 
after assigned to the defendant Mankovitz, and to set the 
same off against the liability of Klotz to plaintiff by virtue 
of an indemnity agreement signed by Klotz. By agreement 
of counsel a temporary injunction was granted pending 
the trial. A stipulation was entered into whereby defen¬ 
dant consented to an amendment of the prayer for relief 
in the complaint so as to demand an affirmative judgment 
against Klotz for $55,040.05, which was the amount of 
plaintiff’s losses up to that date. 

The defendant’s answer to the complaint is that the in¬ 
demnity agreement which he signed was executed to cover 
a specific bond on which no loss was sustained by the plain¬ 
tiff and that the undertaking by him did not cover the loss 
here complained of. 

The facts which I find established by the evidence are as 
follows: The Prescott-White Corporation, of which the de¬ 
fendant Klotz was an officer, was engaged in the building 
trade. It became necessary for the corporation to secure 
bonds as guarantv for the bids which were to be made on 
its behalf on various jobs. Accordingly, on January 9, 
1932, a general indemnity agreement was executed by the 
plaintiff, the Prescott-White Corporation, and the defen¬ 
dant Klotz, among others. This agreement was not ac¬ 
knowledged and another general indemnity agreement in 
the same form was secured and was properly acknowl¬ 
edged under date of February 2, 1932. Subsequent to the 
execution of the indemnity agreement by plaintiff it issued 
several bid bonds and four specific contract bonds, none of 
which is involved in this action, except a certain bond 
posted with the United States Government on behalf of 
the PrescottAVhite Corporation on August 15, 1932 in the 
penal sum of $338,096, to secure performance of a contract 
for the construction of the Taft Junior High School in the 
City of Washington. The bonds, among which was the one 
just mentioned, were written on the application of the 
PrescottAVhite Corporation. As a result of the posting of 
the bond for the construction of the Taft Junior High 
School plaintiff sustained a loss in excess of $74,000. 
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On the 31st day of January, 1933, the defendant Klotz 
attempted to exonerate himself from liability by writing 
a letter to the plaintiff as follows:— “This is to inform 
you that I have severed all connections with the above cor¬ 
poration (Prescott-White Corporation) and I accordingly 
desire to withdraw and terminate any personal indemnity 
assumed by me in connection with this corporation.” 

I find from the facts that the defendant Klotz became ob¬ 
ligated to pay the plaintiff the sum of $74,415.93 upon the 
general indemnity agreement signed by him. A reading of 
the agreement demonstrates that bonds were to be exe¬ 
cuted in the future by the plaintiff and that the Prescott- 
T\ 7 hite Corporation and the defendant Klotz agreed to 
indemnify plaintiff against loss. The agreement further 
provided that liability was to extend to and include the full 
amount of all money paid by the plaintiff in settlement or 
compromise of any claims, suits or judgments under the 
bonds and further that a statement sworn to by an officer 
of the plaintiff making such payment, certifying that such 
payment was made, “shall be prima facie evidence of the 
fact and extent of the liability of the indemnitors in any 
and all claims or suits hereunder.” It is not disputed that 
plaintiff executed the Taft Junior High School bond on 
August 5, 1932, and that a loss was sustained there- 
57 under. Accordingly, under the clear terms of the 
agreement the defendant Klotz is liable to the plain¬ 
tiff. 

The claim made by the defendant Klotz that the Febru¬ 
ary 2, 1932, indemnity agreement covered only a bond ex¬ 
ecuted on or about that time and did not include the Taft 
Junior High School bond is not only unsupported by any 
evidence offered on his behalf, but is clearly contrary to 
the all-inclusive terms of the general indemnity agreement 
of Februarv 2, 1932, which embraces all bonds thereafter 
to be executed, among which was the Taft Junior High 
School bond, the subject of this cause of action. Moreover, 
the letter of January 31, 1933, written by the defendant 
Klotz after the execution of the Taft Junior High School 
Bond, while not conclusive, is evidence of the fact that the 
defendant Klotz recognized his liability to the plaintiff for 
bonds executed up to that date and his disclaimer of future 
liability. 
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Accordingly, judgment is directed in favor of the plain¬ 
tiff in the sum of $74,415.93, together with interest and 
costs, against which shall be credited the judgment ob¬ 
tained by the defendant Klotz against the plaintiff in the 
District of Columbia action. Exception to the defendant: 
thirty days’ stay and sixty days to make a case. Settle 
judgment. (N. Y. Law Journal, Jan. 11, 1937) 

58 PRAECIPE 

In the District Court of the United States for the District 

of Columbia 

The .... day of February 1937 Morris Klotz to the use 
of Morris Mankovitz, Plaintiff, vs. Prescott-White Cor¬ 
poration, a corporation, Defendant. Law” No. 82911 
The Clerk of said Court will please enter the judgment 
in the above entitled cause, to the use of Continental Casu¬ 
alty Company, a corporation. 

MORRIS MANKOVITZ 

Address . 

Attorney for. 

59 PRAECIPE 

In the District Court of the United States for the District 

of Columbia 

The_day of February 1937 Morris Klotz to the use 

of Morris Mankovitz, Plaintiff, vs. Prescott-White Cor¬ 
poration, a corporation, Defendant. Law Equity No. 

The Clerk of said Court will please enter the attachment 
heretofore issued herein on the 22d day of November, 1935, 
“Dismissed.” 

MORRIS MANKOVITZ 

Address. 

Attorney for. 

60 Stipulation Waiving Jury. 

Filed June 20 1938 

* * * 

Now’ come the petitioners and respondent and stipulate 
that they waive a jury upon the trial of the petition in the 
above entitled cause filed, that the issues of fact therein 
may be tried and determined by the Court without the in- 
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tervention of a jury, and that the finding of the Court upon 
the facts, which may be either general or special, shall have 
the same effect as the verdict of a jury. This stipulation 
shall not be construed as an admission by respondents that 
the case is triable at law. 

WILLIAM C. SULLIVAN 
, Attorney for Petitioners 

, Kelly and Nicolaides. 

by KAHL K. SPRIGGS— 
Attorneys for Eugene G. 
Adams and Continental Casu¬ 
alty Company , Respondents . 

61 District Court of the United States for the 

District of Columbia 

I Monday, June 20, 1938. 

Session resumed pursuant to adjournment, Hon. 
JAMES M. PROCTOR, Justice, presiding. 

mm* 

Come now William F. Kelly and P. J. J. Nicolaides, 
petitioners, and respondents, Continental Casualty Com¬ 
pany, surety, and Eugene G. Adams, garnishee, by their 
respective attorneys of record and stipulate and agree that 
the statement of admitted facts may be heard by the Court 
without a jury; and thereupon, upon consideration of the 
oral motion this day made by the petitioners for leave to 
amend the first prayer set out in the amendment filed May 
28, 1936, “That the Court may determine that petitioners 
are entitled to an attorney’s lien to the extent of one-third 
of the judgment and described in the foregoing and an¬ 
nexed petition.”, it is ordered that said motion be, and the 
same is hereby granted; whereupon, after this cause is 
heard the Court finds the facts to be those as set out in 
the “statement of admitted facts” filed herein June 20, 
1938, the prayers of said petition as amended are granted 
and the petitioners are entitled to an attorney’s lien as 
prayed, in the sum of One Thousand Three Hundred Fifty- 
five Dollars and Thirteen Cents ($1355.13), with interest, 
if any, against the credits of the respondent Continental 
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Casualty Company, surety, in the hands of Eugene G. 
Adams, garnishee; to which said respondent surety and 
garnishee note exception. 

Whereupon, respondents, Continental Casualty Com¬ 
pany, surety, and Eugene G. Adams, garnishee, waive the 
time within which to file a motion for a new trial, and judg¬ 
ment on this finding is ordered. 

Wherefore, it is considered that petitioners Wil- 
62 liam F. Kelly and P. J. J. Nicolaides recover against 
the credits of the respondent, Continental Casualty 
Company, surety, in the hands of Eugene G. Adams, 
garnishee, the sum of One Thousand Three Hundred Fifty- 
five Dollars and Thirteen Cents ($1355.13), with interest, 
if any, and execution thereof be had; to which Continental 
Casualty Company and Eugene G. Adams note an excep¬ 
tion. 

From the foregoing judgment the respondents, Continen¬ 
tal Casualty Company, surety, and Eugene G. Adams, 
garnishee, by their attorneys of record, in open Court, note 
an appeal to the United States Court of Appeals for the 
District of Columbia; whereupon an undertaking to act as 
a supersedeas bond is hereby fixed in the sum of Two 
Thousand Five Hundred Dollars ($2500.00), and a further 
undertaking to act as a cost bond is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 


JUNE 29—1938. 


Memorandum 


Supersedeas ($2500) Bond on appeal approved and filed. 


63 Assignment of Errors. 

Filed June 30 1938 
# * * 

The court erred: 

1. In overruling the motions of Continental Casualty 
Company, a corporation, and Eugene G. Adams, trading 
as Johnson & Adams, and each of them, to strike the peti- 
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tion of Kelly and Nicolaides, on one or more of the grounds 
stated in such motions. 

2. In not sustaining the motions of Continental Casualty 
Company and said Adams to strike the petition of Kelly 
and Nicolaides on any one or more of the grounds stated 
in said motions. 

3. In holding that the petitioners, Kelly and Nicolaides, 
had a lien on the funds attached by Morris Mankovitz, 
assignee, in the hands of Eugene G. Adams, trading as 
Johnson & Adams, garnishee. 

4. In holding that the aforesaid lien arose or took effect 
at any time prior to judgment against Continental Casualty 
Company on, to-wit, February 14, 1935. 

5. In holding that the alleged attorneys’ lien of Kelly 
and Nicolaides upon judgment, related back to the time of 
the attorneys’ employment or to date of filing suit. 

6. In holding that the claim of said Kelly and Nicolaides 
for attorneys’ fees was superior to the set-off asserted by 
Continental Casualty Company against the entire judg¬ 
ment, in its answer and in the stipulation of admitted 

facts. 

64 7. In not holding that the set-off of Continental 

Casualty Company referred to in its answer and in 
the stipulation of admitted facts was paramount to the 
claim of said Kelly and Nicolaides for attorneys’ fees. 

8. In granting the judgment of condemnation (rendered 
on June 21, 1938) in favor of Kelly and Nicolaides on the 
funds attached by Morris Mankovitz, assignee, for one- 
third the amount of the original judgment against Con¬ 
tinental Casualty Company or for any other amount. 

ELLIS, HOUGHTON AND ELLIS 

By KAHL K. SPRIGGS 

Attorneys for Continental Casu¬ 
alty Company and Eugene G. 
Adams. 

Service of a copy of the foregoing Assignment of Er¬ 
rors is hereby acknowledged this 30th day of June, 1938. 

W. C. SULLIVAN 
Attorney for Kelly and Nicolaides. 
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65 District Court of the United States for the 

District of Columbia 

Wednesday, August 10, 1938. 

Session resumed pursuant to adjournment, Hon JAMES 
M. PROCTOR, Justice, presiding. 

# * # 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the respondents, Continen¬ 
tal Casualty Company, a corporation, and Eugene G. 
Adams, trading as Johnson & Adams, garnishees, by their 
attorneys submit to the Court their Bill of Exceptions 
taken at the trial of this cause and pray that the same be 
signed and made of record, nunc pro tunc, which is hereby 
accordingly done. 


66 Designation of Record. 

Filed June 30 1938 
* * * 

The Clerk will please prepare a transcript of record on 
appeal in the above-entitled cause, and include therein the 
following: 

1. Declaration. 

2. Attachment before judgment. 

3. Interrogatories to and answers of National Metropol¬ 
itan Bank, Garnishee. 

4. Bond of Continental Casualty Company to release at¬ 
tachment. 

5. Minute entry of judgment against defendant Pres¬ 
cott-White Corporation and Continental Casualty Com¬ 
pany. 

6. Praecipe assigning judgment to Morris Mankovitz. 

7. Attachment issued by Morris Mankovitz, assignee, 
and garnishment against Eugene G. Adams, trading as 
Johnson & Adams. 

8. Interrogatories to and answers of aforesaid garni¬ 
shee. 

9. Petition of Kelly and Nicolaides for judgment of con¬ 
demnation. 

10. Motion of Kelly and Nicolaides for judgment of con¬ 
demnation. 
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11. Motion of Continental Casualty Company and said 
Adams, to strike petition of Kelly and Nicolaides. 

12. Memorandum of filing by Continental Casualty Com¬ 
pany of points and authorities in opposition to motion for 
judgment of condemnation. 

13. Minute entry overruling motion of Continental Casu¬ 
alty Company and said Adams to strike petition of Kelly 

and Nicolaides. 

67 14. Minute entry of withdrawal of motion of 

Kelly and Nicolaides for judgment of condemnation. 
15. Amendment of Kelly and Nicolaides to petition, 
i 16. Answer of said Adams to petition of Kelly and 
Nicolaides. 

17. Answer of Continental Casualty Company to petition 
of Kelly and Nicolaides. 

18. Stipulation of admitted facts, including all exhibits. 

19. Stipulation waiving jury trial. 

20. Minute entry of finding of facts, and judgment of 
condemnation against Adams together with note of appeal 
by Adams and Continental Casualty Company and fixing 
of supersedeas bond (Min. 95, page 301). 

21. Memorandum filing supersedeas bond. 

22. Assignment of errors. 

23. Bill of exceptions. 

24. This Designation. 

ELLIS, HOUGHTON & ELLIS 
By KAHL K. SPRIGGS 

i Attorneys for Continental Casu- 

i alty Company and Eugene G. 

Adams. 

| Service of a copy of the foregoing Designation of Record 
is hereby acknowledged this 30th day of June, 1938. 

W. C. SULLIVAN 
Attorney for Kelly and Nicolaides. 
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68 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 67, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 82911 at Law, wherein 
Morris Klotz is Plaintiff and Prescott-White Corporation, 
a corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 10th day of October, 1938. 

CHARLES E STEWART, 
(Seal) Cleric. 

By ANDREW A. HORNER, 

Asst. Clerk. 

69 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Oct 10 1938 Joseph 

W. Stewart, Clerk. 

In the District Court of the United States for the District 

of Columbia 

At Law No. 82,911 

Morris Klotz, Plaintiff , 

vs. 

Prescott-White Corporation, Defendant. 

Bill of Exceptions 

Be it remembered that at the trial of the above entitled 
cause before Mr. Justice James M. Proctor, on June 20, 
1938, sitting without a jury, on the issues raised by the peti¬ 
tion of Messrs. Kelly and Nicolaides for judgment of con¬ 
demnation and the answers respectively of Continental 
Casualty Company, a corporation, and Eugene G. Adams, 
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trading as Johnson & Adams, all of the evidence adduced at 
the said trial by the foregoing parties in support of the al¬ 
legations in their respective pleadings is contained in the 
stipulation of admtted facts, filed in the cause on June 20, 
1938, and by this reference said stipulation is made a part 
hereof as though fully set forth herein. 

The foregoing stipulation was presented to the Court at 
the said trial and the petitioners objected: 

(a) to the last sentence of paragraph numbered 1 of said 
stipulation upon the ground that the same is irrelevant and 
immaterial, having no relation to the issues in the cause. 

(b) to paragraphs numbered 5 to 16, both inclusive, and 
the exhibits referred to therein and each of the said para¬ 
graphs and exhibits considered as an entirety and also 
separately and severally, upon the same ground. 

And the Court entered judgment as prayed in the petition 
without acting upon the said objections, or any of them. 

The respondents, Continental Casualty Company, a cor¬ 
poration, and Eugene G. Adams, trading as Johnson & 
Adams, garnishee, and each of them, move the Court, in 
order to make the matters and things hereinbefore recited a 
part of the record herein, which is hereby ordered, so that 
Continental Casualty Company and Eugene G. Adams may 
have their case reviewed on appeal, to sign and seal 
this, their bill of exceptions, which motion is granted by 
the Court: and, thereupon, the said respondents, and 
70 each of them, request the Court to sign and seal the 
same, which is accordingly done now for then this 
10th dav of August, 1938. 

JAMES M PROCTOR 
Justice 

Approved: 

ELLIS, HOUGHTON & ELLIS 
By KAHL K. SPRIGGS 

Attorneys for Continental Casualty Company 
and Eugene G. Adams , trading as Johnson <& 

Adams. 

W.C. SULLIVAN 

Attorney for Petitioners, 

Kelly and Nicolaides. 
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71 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Oct 14 1938 Joseph W. 
Stewart, Clerk. 

In the United States Court of Appeals for the District of 

Columbia 

No. 7261. 

Continental Casualty Company, a corporation, et al Ap¬ 
pellants, 

vs. 

William F. Kelly and P. J. J. Nicolaides, Appellees. 

Stipulation Shortening Record 

It is stipulated by and between counsel for the respective 
parties to this appeal that the indemnity agreement dated 
January 9, 1932 of Morris Klotz (Exhibit No. 1 in state¬ 
ment of admitted facts pages 38%-4G> both inclusive) may 
be omitted from the printed record, such indemnity agree¬ 
ment, with the exception of the fact that it -was not acknowl¬ 
edged, being the same as the one dated February 2,1932. 

(Signed) KAHL K. SPRIGGS 

WOODSON P. HOUGHTON, 


Southern Building 
Attorneys for Appellants. 

(Signed) WILLIAM C. SULLIVAN 

National Metropolitan Bank 
Building 

Attorney for Appellees. 

Endorsed on Cover: No. 7261. Continental Casualty Co. 
et al., Appellants, vs. Kelly et al. United States Court of 
Appeals for the District of Columbia Filed Oct 10 1938 
Joseph W. Stewart, Clerk. 
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IN THE 


©ntteij States Court of Appeals! 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1938. 


No. 7261. 


Continental Casualty Company, a corporation and 
Eugene G. Adams, Trading as Johnson & Adams, 

Appellants, 

v. 

William F. Kelly and P. J. J. Nicolaides, 

Appellees. 


BRIEF FOR APPELLANTS. 


STATEMENT OF TEE CASE. 

This is an appeal by Continental Casualty Company, 
a corporation, surety, and Eugene G. Adams (erro¬ 
neously named in caption of printed record as Eugene 
F. Adams), trading as Johnson & Adams, garnishee, 
from a judgment of condemnation in the sum of 



$1,355.13, with interest, against the credits of Conti¬ 
nental Casualty Company in the hands of Adams as 
garnishee, entered by the District Court of the United 
States for the District of Columbia in favor of William 
F. Kelly and P. J. J. Nicolaides for attorneys * fees 
(R. 51). 

On July 1,1933, one Morris Klotz, a resident of New 
York, brought an action against Prescott-White Cor¬ 
poration, a New York corporation, in the then Supreme 
Court of the District of Columbia, to recover the sum 
of $3,503.50, with certain interest (R. 1, 2). On the 
same day the plaintiff caused an attachment before 
judgment to be issued in the case and National Metro¬ 
politan Bank was served as garnishee with a copy of 
the attachment and interrogatories (R. 2-4). On July 
3, 1933, the defendant, Prescott-White Corporation, 
and Continental Casualty Company, surety, filed the 
usual undertaking in the cause to release the funds 
seized under the attachment before judgment (R. 5, 6). 
In due course of time the foregoing cause came on for 
trial and resulted in a judgment for the plaintiff, Mor¬ 
ris Klotz, on February 14,1935, against Prescott-White 
Corporation, defendant, for the amount claimed (R. 6); 
and became a judgment also against Continental Cas¬ 
ualty Company, surety (R. 6), by virtue of its bond 
and the provisions of law. 

The appellees, Messrs. William F. Kelly and P. J. J. 
Nicolaides, were attorneys of record for the plaintiff, 
Morris Klotz. 

On March 5, 1935, counsel for Continental Casualty 
Company in declining to pay the judgment wrote to 
counsel for Klotz, advising the latter that Klotz had 
become indebted to that company in a sum in excess 
of $50,000.00 arising prior to the date of the Klotz 
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judgment against it, which the company would set-off 
against the judgment (R. 39-41). 

On April 23, 1935, Morris Klotz purported to assign 
the foregoing judgment to one Morris Mankovitz by a 
praecipe filed in the cause (R. 7), which is as follows: 

The Clerk of the Court will kindly enter the judg¬ 
ment in the above-entitled cause against Prescott- 
White Corporation, a corporation, and Continental 
Casualty Company, a corporation, to the use of 
Morris Mankovitz, without prejudice to the lien 
of my attorney of record for their fees and dis¬ 
bursements. 

Morris Klotz, 

Plaintiff. 

Witness: 

Arthur Brandwein. 

We consent to the foregoing, subject to our lien 
for fees and disbursements. 

Kelly & Nicolaides, 

P. J. J. Nicolaides, 
Attorneys for Plaintiff. 

On May 11, 1935, counsel for Continental Casualty 
Company notified counsel for Mankovitz of the fore¬ 
going matters and things of which counsel for Klotz 
had previously been advised (R. 41, 42). 

On November 22, 1935, the assignee, Morris Man¬ 
kovitz, through his attorneys of record, Messrs. Simon, 
Koenigsberger & Young, caused an attachment after 
judgment to be issued against Continental Casualty 
Company, surety, and served Eugene G-. Adams, as 
garnishee (R. 7-9). This garnishee answered, stating 
that he had sufficient funds of Continental Casualty 
Company in his possession to pay the judgment (R. 9). 

Continental Casualty Company then transferred the 
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scene of action to New York by instituting an injunc¬ 
tion suit in the state court there against Klotz and 
Mankovitz on the 3rd day of December, 1935, to re¬ 
strain and enjoin them from attempting to enforce the 
aforesaid judgment either in the District of Columbia 
or anywhere else (R. 25, 33). A preliminary injunc¬ 
tion was entered restraining Klotz and Mankovitz 
from attempting to enforce the judgment, pending the 
determination of the New York suit (R. 33). 

On December 14, 1935, Messrs. Kelly and Nicolaides 
filed their petition in the Klotz case in the District of 
Columbia, alleging, among other things, that they had 
a contingent fee agreement with Klotz whereby they 
were to receive a fee of 33-1/3 per cent out of any 
judgment obtained (R. 10); and that they had not re¬ 
ceived any compensation whatsoever for their services 
as attornevs. At the same time thev filed a motion for 
judgment of condemnation (R. 13) for the amount 
of their alleged attorneys’ fees against the funds of 
Continental Casualty Company in the hands of Adams 
theretofore attached by Morris Mankovitz, assignee of 
Klotz. 

Continental Casualty Company and Adams, opposed 
the motion for judgment of condemnation and also 
moved to strike out the petition of Messrs. Kelly and 
Nicolaides (R. 13) on the ground that the court had no 
jurisdiction in that proceeding to entertain the petition 
or to grant the relief sought, but on the contrary such 
relief, if at all, should be obtained in equity. Upon 
hearing, the motion to strike was overruled; the motion 
of Messrs. Kelly and Nicolaides for a judgment of con¬ 
demnation was withdrawn (R. 14) and an amendment 
allowed to their petition. 
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Adams and Continental Casualty Company then 
answered the intervening petition of Messrs. Kelly and 
Nicolaides (R. 15, 16). These answers and the state¬ 
ment of admitted facts (R. 26) show that on or about 
the 15th day of August, 1932, Prescott-Wliite Corpora¬ 
tion as principal and Continental Casualty Company 
as surety executed a bond to the District of Columbia 
in connection with the construction of William Howard 
Taft Junior High School in this District. The bond 
was the usual one guaranteeing performance of the 
contract and payment of all labor and material claims 
(R. 28). As an inducement to Continental Casualty 
Company to execute the Taft Junior High School bond 
and as a part of the consideration therefor, the afore¬ 
said Morris Klotz individually executed and delivered 
to the surety, Continental Casualty Company, two cer¬ 
tain written applications for the bond and general in¬ 
demnity agreements dated the 9tli day of January, 
1932, and the 2nd day of February, 1932 (R. 29, 35). 
By stipulation of counsel (R. 57) the indemnity agree¬ 
ment of January 9, is omitted from the printed record 
since it was the same as that of February 2, with the 
exception that it was not acknowledged. Morris Klotz 
at the time of the execution of the second indemnity 
agreement was an officer of Prescott-White Corpora¬ 
tion, namely, the president thereof, and also executed 
such agreement as officer of that company (R. 29, 47). 

Prescott-White Corporation completed the Taft 
Junior High School contract and final settlement was 
had with the District of Columbia on October 13, 1933. 
Thereafter a suit was brought against Prescott-White 
Corporation and Continental Casualty Company on 
their bond in the then Supreme Court of the District 
of Columbia by 0. R. Evans & Bro., Inc., as instituting 
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creditor, which alleged the furnishing of materials to 
the contractor for which it had not been paid. Some 
fifty-five labor and material claimants intervened in 
this action, and the claims supported by affidavits of 
merit filed up to and including October 13, 1934 (the 
date of the last intervening petition) aggregated the 
sum of approximately $119,158.30. 

In July of 1934 Continental Casualty Company noti¬ 
fied Klotz as indemnitor of the pendency of the action 
on the Taft High School bond and of the claims then 
filed and called upon him to take control of and defend 
the action for his protection, to which Klotz did not 
respond (R. 30, 37). 

Continental Casualty Company was called upon to 
pay and did pay the sum of $53,948.09 in settlement of 
labor and material claims on the Taft Junior High 
School bond (R. 31) prior to February 14, 1935, the 
date on which Klotz obtained judgment against Conti¬ 
nental Casualty Company as surety, and subsequent 
to February 14, 1935, Continental Casualty Company 
paid out over $20,000 in settlement of such claims. 
None of these amounts has been repaid Continental 
Casualty Company (R. 31) and Continental Casualty 
Company has obtained judgment therefor against 
Klotz as hereinafter mentioned. 

Although praecipes entering satisfied the claims 
which Continental Casualty Company had settled were 
not filed until the trial of those remaining unsettled in 
May of 1936, yet long prior to the time that Klotz ob¬ 
tained judgment on April 14,1935, against Continental 
Casualty Company as surety, Messrs. Kelly and Nico- 
laides were aware of the suit on the Taft Junior High 
School bond; that numerous claims had been filed 
therein, and that Morris Klotz was indemnitor on the 


bond (R. 32). Further, as has been said, Klotz himself 
was notified in July, 1934, of the pendency of the Taft 
High School bond suit and of the claims then filed 
(R. 37). 

The New York injunction suit by Continental Cas¬ 
ualty Company against Klotz and Mankovitz termi¬ 
nated in favor of the company and a final judgment 
was obtained against Klotz for the sum of $77,656.18 
on December 11, 1936 (R. 43), which is still unpaid (R. 
33), and the defendants were required to deliver to the 
company a satisfaction, discharge and release of the 
Klotz judgment in the District of Columbia, subject 
to the claim of Messrs. Kelly and Nicolaides (R. 45). 

Continental Casualty Company contended in the 
court below that an indebtedness of Klotz, a non-resi¬ 
dent, to it in the large sum of over $50,000 above men¬ 
tioned, having arisen long prior to the date of the 
judgment in favor of Klotz against the company, which 
the latter was unable through no fault or neglect on its 
part to assert in the instant suit (it was not and could 
not become a party to the original Klotz action), the 
set-off of this indebtedness should be sustained and 
maintained against the entire judgment of Klotz, not¬ 
withstanding the alleged interest, if any, of appellees 
therein, it being alleged that Klotz was a non-resident 
of the District of Columbia and insolvent. (It is stip¬ 
ulated that Klotz has been at all times since February, 
1932 a non-resident of this District (R. 32); and it was 
alleged that Klotz was insolvent prior to February 14, 
1935, (R. 24) the date of his judgment herein, but the 
stipulation of admitted facts states that he was insol¬ 
vent only since the day prior to April 23, 1935 (R. 33) 
on which last-named date the purported assignment to 
Mankovitz was filed and the alleged lien of appellees 
was first spread upon the record.) 


The claim of Messrs. Kelly and Nicolaides came on 
for hearing in the District Court on June 20, 1938, be¬ 
fore Mr. Justice Proctor on the pleadings and stipula- 
i tion of admitted facts (R. 50), who held that the al¬ 
leged attorneys ’ lien was superior to the set-off of Con¬ 
tinental Casualty Company. 

A finding was accordingly entered in favor of ap¬ 
pellees and a judgment of condemnation for the amount 
of their claim awarded them against the funds of Con¬ 
tinental Casualty Company in the hands of Adams, 
garnishee, theretofore attached by Mankovitz, assignee 
of the Klotz judgment. 

Exceptions were taken by appellants to the finding 
and judgment (R. 51) and this appeal followed. 

i ASSIGNMENT OF ERRORS. 

The following are assigned as errors by the court 
below: 

The court erred: 

1. In overruling the motions of Continental Casualty 
Company, a corporation, and Eugene G. Adams, trad¬ 
ing as Johnson & Adams, and each of them, to strike 
the petition of Kelly and Nicolaides, on one or more of 
the grounds stated in such motions. 

2. In not sustaining the motions of Continental Cas¬ 
ualty Company and said Adams to strike the petition 
of Kelly and Nicolaides on any one or more of the 
grounds stated in said motions. 

3. In holding that the petitioners, Kelly and Nico¬ 
laides, and a lien on the funds attached by Morris Man¬ 
kovitz, assignee, in the hands of Eugene G. Adams, 
trading as Johnson & Adams, garnishee. 
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4. In holding that the aforesaid lien arose or took 
effect at any time prior to judgment against Continen¬ 
tal Casualty Company on, to wit, February 14, 1935. 

5. In holding that the alleged attorneys ’ lien of Kelly 
and Nicoladies upon judgment, related back to the time 
of the attorneys ’ employment or to date of filing suit. 

6. In holding that the claim of said Kelly and Nico- 
laides for attorneys’ fees was superior to the set-off as¬ 
serted by Continental Casualty Company against the 
entire judgment, in its answer and in the stipulation of 
admitted facts. 

7. In not holding that the set-off of Continental Cas¬ 
ualty Company referred to in its answer and in the 
stipulation of admitted facts was paramount to the 
claim of said Kelly and Nicolaides for attorneys’ fees. 

8. In granting the judgment of condemnation (ren¬ 
dered on June 21, 1938) in favor of Kelly and Nico¬ 
laides, on the funds attached by Morris Mankovitz, as¬ 
signee, for one-third the amount of the original judg¬ 
ment against Continental Casualty Company or for 
any other amount. 

QUESTIONS INVOLVED. 

Although the assignments of error are variously 
phrased, they present two main questions, namely: 

1. Is the set-off of Continental Casualty Company 
superior to the asserted interest of appellees in the 
judgment, or is their alleged attorneys’ lien paramount 
to such set-off? This question is covered by assign¬ 
ment of errors Nos. 3 to 7, inclusive. 
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2. Were appellees entitled in the court below to as¬ 
sert their claim for attorneys’ fees in the same pro¬ 
ceeding-, at law, and to obtain a judgment of condemna¬ 
tion on the attachment issued by Morris Mankovitz, as¬ 
signee of the judgment? This question is presented by 
assignment of errors Nos. 1, 2 and 8. 

ARGUMENT. 

I. 

Is the set-off of Continental Casualty Company supe¬ 
rior to the asserted interest of appellees in the 
judgment or is the claim of appellees paramount 
to the set-off? 

The right of Continental Casualty Company to set 
off the aforesaid indebtedness against the judgment 
has been definitively settled by the New York suit. 
Judgment has therein been rendered against Klotz for 
$77,656.18, and both he and Mankovitz, his assignee, 
have been directed to satisfy, release and discharge 
the entire judgment, subject only to the claim of ap¬ 
pellees for an alleged attorneys’ lien (R. 43, 44). Mor¬ 
ris Mankovitz, who had control over the judgment, by 
praecipes (R. 49) tendered for filing at the trial has 
entered the judgment to the use of Continental Casu¬ 
alty Company and dismissed the attachment. 

It is seen, therefore, that the broad question of 
set-off of an indebtedness by a judgment debtor 
against its judgment creditor is not presented, al¬ 
though there would be ample ground to allow such set¬ 
off, if necessary, in the instant case either on the 
ground of non-residence or insolvency. 

North Chicago Rolling Mill Co. v. St. Louis Ore 
& Steel Co., 152 U. S. 596; 30 L. ed. 565; 


Fitzgerald v. Wiley, 22 App. D. C. 329; 

Brownley v. Peyser, 98 Fed. (2) 337, G6 W. L. R. 
674. 

It is necessary consequently only to determine in 
this appeal whether the set-off already allowed should 
be disturbed because of the asserted claim of appel¬ 
lees and if it should not then the judgment below should 
be reversed. Accordingly, we turn to this question. 

There is no statute in this jurisdiction relating to 
attorney’s liens. Recourse must, therefore, be had 
to the common law for the principles defining such 
liens and delineating tlieir scope and extent. It is 
settled beyond cavil that at common law an attorney’s 
lien does not arise, take effect or have any force until 
after judgment; and moreover that there is no lien by 
an attorney upon the client’s cause of action. 

Lamont v. Railroad Co., 2 Mackey 502; 

Wardmau v. Leopold, 06 App. D. C. Ill; 

Pink v. Farrington, 67 App. D. C. 315, 92 Fed. 
(2d) 465; 

United States Fidelity £ Guaranty Co. v. Levy, 
77 Fed. (2d) 972; 

Jennings v. Canady, 13 Fed. (2d) 356; 

In re Baiter £ Company, 154 Fed. 22; 

Sandberg v. Victor Gold £ Silver Min. Co., 18 
Utah 66; 

Simmons v. Almy, 103 Mass. 33; 

Pulver v. Harris, 52 N. Y. 73; 

Hooper v. Welch, 43 Vt. 169, 5 Am. Rep. 267; 

Randall v. Van Wagenen, 115 N. Y. 527; 

Fischer-Hansen v. Brklyn Heights R. R. Co., 
173 N. Y. 492; 

Tyler v. Superior Court, 30 R. I. 107, 23 L. R. A. 
(N. S.) 1045. 


In Lamont v. Washington & Georgetown R. R. Co., 
supra, the Court in a full discussion of attorneys’ liens 
said (2 Mackey at page 504): 

“* * * But there is no such thing as the lien 
of an attorney upon a mere claim or cause of ac¬ 
tion which his client lias against a third person, 
apart from the tangible vouchers of the claim 
which may be in the attorney’s possession.” 

This Court said in the case of Pink v. Farrington, 
supra: 

“At common law an attorney had what is known 
as a charging lien on the judgment or decree ob¬ 
tained for his client for services rendered in pro¬ 
curing it to the extent of his taxable costs and 
expenses. In many of the United States an at¬ 
torney’s charging lien is created by statute, and 
is, of course, limited by its terms. In some of the 
states in which there is no statute the attorney’s 
lien has been extended by court decision to cover 
reasonable compensation for his services, and in 
those jurisdictions it is held that such licji mag be 
enforced by resort to equity. ” (Italics ours.) 

In Jennings v. Canady (C. C. A. Eighth Circuit), 13 
Fed. (2d) 356, 359, it was said: 

“The contract with the aid of the statute cre¬ 
ates a lien. If there were no statute, there would 
be no lien on the client’s cause of action before 
judgment since there was none at common law.” 

In re Baxter <£ Company, supra, the court said (154 
Fed. at page 24): 

“But in the absence of some statutory provi¬ 
sion, he has no lien upon the naked cause of ac¬ 
tion of his client.” 


In Sandberg v. Victor Gold & Silver Min. Co., supra, 
the court said (18 Utah G6, at page 72) : 

“The appellants contend that in this State at¬ 
torneys have a lien, at common law, on the cause 
of action for their fees. We do not think this 
contention well founded. There is no such lien in 
this State at common law, nor have we noticed or 
been cited to any statute creating such a lien as is 
here contended for. * * * It is very clear that be¬ 
fore judgment an attorney has no common-law 
lien on the cause of action for his fees.” (citing 
many cases) 

In Simmons v. Almy, supra (103 Mass. 33) it was 
said: 

“At common law, the attorney has no lien upon 
the cause for his fees, either before or after judg¬ 
ment. ’ ? 

The other cases cited above are to like effect. 

The apparent view of the court below that upon 
judgment the so-called lien became effective as of the 
time of bringing of the suit would seem consequently to 
be untenable. 

It is clear from the record that long prior to the 
time of judgment on February 14, 1935, when any in¬ 
terest of the appellees could have arisen or attached 
thereto, Klotz, a non-resident, and insolvent at the 
time when he assigned the judgment to Mankovitz on 
Aprii 23, 1935 (R. 7), and also when the alleged lien 
of appellees was first spread upon the record as no¬ 
tice, was indebted to Continental Casualty Company 
for over $50,000.00. It is to be observed further that 
appellees first spread upon the record notice of such 
alleged lien (R. 7) after they had been advised on 
March 5, 1935, of the declination of Continental Casu- 
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alty Company to pay the judgment because of the set¬ 
off (R. 39-41). The reply of appellees dated March 
8, 1935, to such declination is set forth in the record 
at page 41. On April 23, 1935, as stated, the assign¬ 
ment to Mankovitz occurred. Furthermore, as has 
been said, appellees knew in October of 1934 of the 
ipany claims on the Taft High School bond and that 
Klotz was an indemnitor of Continental Casualty Com¬ 
pany on such bond. 

i Moreover, notwithstanding the set-off of Continen¬ 
tal Casualty Company and appellees’ knowledge 
thereof, they consented to the assignment of the judg¬ 
ment by Klotz and attempted to reserve an alleged 
lien undisclosed in amount either by Klotz or by them. 
By their assent, therefore, the control over the judg¬ 
ment in this manner passed to the assignee, Mankovitz. 
Under the foregoing circumstances the set-off which 
Continental Casualty Company has already been al¬ 
lowed in the New York suit against the judgment 
should not be affected by the claim of appellees and 
their interest, if any, in such judgment should be sub¬ 
ordinated to the set-off. 

U. S. F. £ G. Co. v. Levy , 77 Fed. (2d) 972; 

In re Gillaspie, 190 Fed. 88; 

Marshall, Fisher, et al. v. Cooper, 43 Md. 46; 

Levy v. Steinhach, 43 Md. 212; 

Hooper v. Welch, 43 Vt. 169; 

Andrews v. Morse, 12 Conn. 444, 31 Am. Dec. 
752; 

II a skin v. Jordan, 123 Cal. 157; 

Crecelius v. Bierman, 72 Mo. App. 355; 

Goldman v. Noxon Chemical Products (Mass.), 
175 N. E. 67; 

McIntosh v. McIntosh (Iowa), 234 N. W. 234; 

McDonald v. Smith, 57 Vt. 502; 

Nicoll v. Nicoll, 16 Wendell’s (N. Y.) 444; 
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Wabash Ry. Co. v. Bowring, 108 Mo. App. 158, 
165. 

The case of United States Fidelity & Guaranty Co. v. 
Levy, supra , (C. C. A. Fifth Circuit) is in reality a 
brief on the question here presented, and the careful 
attention of the Court is invited to it (77 F. (2d) 972). 

In that case, United States Fidelity & Guaranty Co., 
appellant and original defendant below, sought to off¬ 
set an indebtedness of the receiver of original plaintiff 
below growing out of a matter entirely independent of 
that in suit against Messrs. London, Yancey & Brower, 
appellees, attorneys for the original plaintiff. It ap¬ 
peared the attorneys had a contingent fee contract 
with the plaintiff, Union Indemnity Company, for a 
suit against United States Fidelity & Guaranty Com¬ 
pany on a bond. The suit was brought by them for 
Union and after several appeals and reversals, during 
which the plaintiff went into the hands of receivers, 
among whom was Levy, the case was back in the trial 
court for a new trial. At this stage, United States 
Fidelity & Guaranty Company interposed an equitable 
plea of an indebtedness of Union Indemnity Company 
to it larger than the amount of Union’s suit, arising 
from an independent matter and after the institution 
of the suit by plaintiff and sought to offset it against 
the plaintiff’s demand. The court reserving the plea 
of set-off, first permitted the claim of plaintiff to be 
tried, which resulted in a verdict for its receivers in the 
sum of $27,998.24. The next day the plaintiff’s attor¬ 
neys intervened, claiming their 20 per cent fee con¬ 
tract. The court then considered the equitable plea of 
offset and the intervention and allowed the offset 
against the judgment except as to the attorneys’ fees. 
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This was affirmed on the ground that the statutes of 
Alabama, different from the common law, gave the at¬ 
torneys a lien before judgment on the cause of action 
itself rather than merely upon the judgment when ren¬ 
dered; and since the indebtedness of appellant did not 
arise until after the lien had so attached to the cause 
of action under the Alabama statutes, the set-off should 
be denied priority over the attorneys’ lien, contrary to 
what the result would have been at common law. 

The contentions of the parties and the decision of the 
court are so apt here, that they are best expressed in 
the language of the court itself (77 Fed. (2d) 972, 975): 

“Appellant argues that the whole manner of 
, proceeding was erroneous and produced erroneous 
results. It argues that by the statute law of Ala¬ 
bama an attorney’s lien attaches only to the judg¬ 
ment, and an attorney takes his lien subject to all 
set-offs to which the judgment is subject. It in¬ 
sists that if the plea of set-off had been heard first, 
it would have snuffed Union’s demand out, leaving 
nothing to go to judgment, and therefore nothing 
to which the fee interest could attach. Appellees 
deny that the statute law of Alabama is as claimed 
by appellant. They insist that the lien the stat- 
i ute gives is in terms upon both judgment and suit, 
and that the lien the statute gives on the suit 
primes set-offs against the cause of action arising 
after the lien just as a lien on the judgment would 
prime set-offs, the right to which accrued after 
their obtaining. Portneuf-Mareh Valiev Canal v. 
Brown, 274 U. S. 630, 47 S. Ct. 692, 71 L* Ed. 1243; 
Sheffield v. Preacher, 175 Ga. 719, 165 S. E. 742, 
84 A. L. R. 1159; note, 34 A. L. R. 331; Warfield v. 
Campbell, 38 Ala. 527, 82 Am. Dec. 724; Mosely v. 
Norman, 74 Ala. 422. Tliev argue further that the 
statute aside, the ease is one of general equitable 
cognizance in which they stand as equitable assign- 
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ees and lienors, holding equitable claims acquired 
prior to appellant’s equity of offset, and therefore 
superior to it. They insist that while it is undoubt¬ 
edly true that they took their assignment of and 
lien on Union’s demand subject to all defenses ap¬ 
pellant then had against it, including all legal set¬ 
offs, arising or growing out of that claim, and all 
equitable set-offs then existing, they did not take 
it subject to equitable set-offs accruing or arising 
in appellant’s favor after their rights had become 
fixed. It is settled law, they say, that an equitable 
assignee of or lienor on a claim or judgment takes 
it free from the offset of claims acquired or accru¬ 
ing afterward against the assignor, takes it sub¬ 
ject only to those existing when the assignment was 
made, the lien fixed. They insist that appellant’s 
right of offset did not arise until long after appel¬ 
lees’ interest had become fixed.” 

The court after discussing the nature of attorneys’ 
liens, then said (page 976): 

“But we think we may assume appellant’s posi¬ 
tion to be right, and still the judgment must stand, 
because under the statutes of Alabama as they now 
stand, the common-law lien has been greatly en¬ 
larged to take effect, not only on all fruits of recov¬ 
ery, including lands, but on the cause of action or 
claim itself from which the fruits spring . Fuller 
v. Lanett Bleaching Co., 186 Ala. 117, 65 So. 61; 
Denson v. Alabama Fuel & Iron Co., 198 Ala. 383, 
73 So. 525; Alabama Fuel & Iron Co. v. Denson, 
208 Ala. 337, 94 So. 311; Gulf States Steel Co. v. 
Justice, 204 Ala. 577, 87 So. 211; Alabama Produce 
Co. v. Smith, 227 Ala. 330,150 So. 148. Under this 
statute attorneys’ liens stand in the same case to 
suits as they do to judgments. They stand, in 
short, to suits as they stood at common law to 
judgments, subordinated to proper offsets exist¬ 
ing against the suit when the liens were acquired 


just as they were at common law to proper o.ffsets 
then existing against the judgment. They are su¬ 
perior to offsets acquired against the suit after the 
liens have attached, just as they were superior at 
common law and are now, by statute, to after-ac¬ 
quired offsets asserted against the judgment 
(Italics ours) 

And further on, in part quoting from an Alabama 
decision the opinion reads: 

“ ‘It could hardly be supposed the attorney’s 
lien on property is made to displace existing liens 
or equities therein.’ Appellees here concede that 
if appellant’s right of set-off had been in existence 
when they took their lien, they must have taken 
subject to it.” 

In Marshall, Fisher, et al. v. Cooper, 43 Md. 46, the 
court also took the position that the set-off of a pre¬ 
existing indebtedness was superior to an attorney’s 
lien. In that case one Utterback obtained judgment 
against Cooper in Baltimore in November, 1871. Prior 
to the institution of that suit, namely, in July, 1866, 
Utterback became indebted to Cooper in the sum of 
$11,000.00, evidenced by certain promissory notes se¬ 
cured by deed of trust. Foreclosure proceedings were 
instituted in Virginia, where the security lay, and in 
September of 1871 the Virginia court passed a decree 
in favor of Cooper, from which an appeal was taken to 
the Court of Appeals of the State of Virginia, which, 
however, was pending and undecided at the time the 
opinion in the Maryland case was rendered. 

Utterback made assignments of the Baltimore judg¬ 
ment against Cooper to certain parties, namely, Brook 
and Scott and Sanders, who issued attachments there¬ 
on. Marshall and Fisher asserted they had a lien on 
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Utterback’s judgment in Baltimore as his attorneys to 
the extent of one-third of the judgment. On a bill in 
equity by Cooper to set off the indebtedness of Utter- 
back against his judgment, one of the questions pre¬ 
sented was whether such set-off was superior to the 
claim of the attorneys, Marshall and Fisher, and the 
court held it was, saying: 

“As respects Brook and Scott and Sanders, who 
claim simply as assignees, it is quite clear that 
they stand in no better position than the judgment 
creditor, and are subject to the same equitable 
rights which existed against Utterback. This is 
abundantly shown by the cases of Gay v. Gay and 
Merrill v. Souther, before cited, and by Central 
Bank v. Copeland, 18 Md., 305; and Timms v. 
Shannon, 19 Aid., 277. We refer also to Jacoby 
v. Guier, 6 Ser. & R., 45; Kerr on Injunctions, 68; 
and to Waterman on Set-off, secs. 83, 96, and cases 
there cited. 

“This principle applies also to the appellants, 
Marshall and Fisher, so far as they claim as mere 
assignees. They assert, however, a right to a su¬ 
perior equity, on the ground of a lien to which 
they claim to be entitled as attorneys for Utter- 
back, in the suit in which the judgment was recov¬ 
ered. ’ ’ 

After discussing the decisions in the various States 
and in England, the court then said: 

“In our opinion the appellants, Messrs. Mar¬ 
shall and Fisher, were not entitled to any lien 
upon the judgment, growing out of their contract 
with Utterback, or for professional services ren¬ 
dered by them as attorneys in the suit, which they 
can assert in this case, as against the equitable 
set-off claimed by the appellee.” 


This principle was reiterated by the same court in 
Levy and Wife v. Steinbach, 43 Md. 212. 

In the case of In re Gillaspie, 190 Fed. 88, 91, the 
court said in speaking of attorneys’ liens: 

“Such liens cover only the interest of the client 
in the property charged, and are subject to any 
rights in the property which are valid against the 
client at the time the lien attaches.” 

In Andrews v. Morse, 12 Conn. 444, it was said: 

“The attorney’s lien upon judgments is subject 
to the equitable claims of the parties in the cause, 
as well as to the rights of third persons, which 
can not be varied or affected, by such lien.” 

From the foregoing cases it is respectfully sub¬ 
mitted the principle deducible is that where the equity 
of set-off is prior in point of time to the equitable in¬ 
terest or lien of the attorneys, the set-off should be de¬ 
clared paramount to such lien or interest. This is 
simply a recognition of the ancient equitable maxim, 
He who is prior in time is stronger in right. It seems 
clear that under the facts in the present appeal, an in¬ 
debtedness in favor of Continental Casualty Company 
against Morris Klotz greatly in excess of his judgment 
against it existed long prior to the time of judgment, 
when at the earliest moment the interest of the appel¬ 
lees therein, if any, attached thereto. Furthermore, 
the apparent view of the court below that the alleged 
interest of appellees upon judgment, took effect as of 
a time prior to judgment, namely, as of the date of 
filing suit or time of their employment, can not be sus¬ 
tained under the principles of the common law prevail¬ 
ing in this jurisdiction. At this point, reference is 
made to paragraph 12 of the stipulation of admitted 
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facts, (R. 32) which shows that prior, even to the time 
of appellees’ employment, Klotz had incurred a con¬ 
tinuing, contingent liability to Continental Casualty 
Company of over $6,000.00 on the Taft High School 
bond, which later became firm. 

In addition, the indebtedness of Klotz, a non-resi¬ 
dent, to Continental Casualty Company could not have 
been enforced in the original suit, and without the 
equitable interposition of set-off the indebtedness could 
not be collected. Whatever may be the theory upon 
which appellees assert their claim, they are in reality 
proceeding as Morris Klotz to the use of Messrs. 
Kelly and Nicolaides. Under the above cases their 
interest, if any, is consequently subject to the equities 
against Klotz at the time such interest could have at¬ 
tached. These equities have been established against 
Klotz and his assignee in the New York suit and both 
have been enjoined from further proceeding, as has 
been mentioned. 

For these reasons it is respectfully submitted that 
the equitable right of appellees, if any, in the judgment 
did not arise or have any effect until the time of judg¬ 
ment; that the pre-existing equity of set-off of Conti¬ 
nental Casualty Company against the entire judgment 
be declared paramount to the interest of appellees; 
and that the judgment of the court below be reversed 
for failing so to hold. 
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n. 

Were appellees entitled in the court below to assert 
their claim for attorneys’ fees in the same pro¬ 
ceeding, at law, and to obtain a judgment of con¬ 
demnation on the attachment issued by Morris 
Mankovitz, assignee of the judgment creditor 
Klotz? 

It will be remembered appellees filed their petition 
to enforce their asserted attorneys’ lien in the cause in 
which the original judgment was rendered. A search 
of the authorities does not disclose any reported case 
in this jurisdiction in which such summary action was 
i resorted to in an effort to establish and enforce an at¬ 
torney’s equitable right or lien. On the contrary, the 
ordinary course has been by an independent suit in 
equity. 

Woods v. Dickinson, 18 D. C. (7 Mackey) 301; 

Willoughby v. Mackell, 1 App. D. C. 411; 

Hutchinson v. Worthington, 7 App. D. C. 548; 

Sanborn v. Maxwell, 18 App. D. C. 245; 

De Winter v. Thomas, 34 App. D. C. 80; 

Thurston v. Bulloiva, 42 App. D. C. 18; 

Kellogg v. Winch ell, 51 App. D. C. 17; 

Smith v. Harr ah, 60 App. D. C. 258; 

McCormick v. Harrah, 60 App. D. C. 260; 

Mellon v. Jones, 60 App. D. C. 269; 

Wardman v. Leopold, 66 App. D. C. 11, 85 Fed. 

(2d) 277; 

Pink v. Farrington, 67 App. D. C. 315, 92 Fed. 

(2d) 465. 

Moreover, this Court has said that counsel may not 
proceed in the action itself to enforce such equitable 
right or lien. Lamont v. Railroad Co., 2 Mackey 502; 
Kappler v. Sumpter, 33 App. D. C. 404. In the case of 


Kappler v. Sumpter, supra, in which there was origi¬ 
nally involved a mandamus proceeding and an order 
permitting certain parties to withdraw their names 
from the action, so as possibly to affect attorneys’ 
rights, the Court, on special appeal, said: 

“It is argued by appellants that, by the terms 
of the act of Congress, they are entitled to a lien 
upon the land which the parties may receive 
through their restoration to the rolls as members 
of the Indian tribes, and which they may lose the 
benefit of under this order. Granting the exis¬ 
tence of such a lien, it could not be enforced in the 
pending action by any order therein; nor could it 
be taken away .” (Italics ours) 

Most jurisdictions do not recognize such summary 
proceeding as was adopted by appellees, in the ab¬ 
sence of express statutory authority. In those juris¬ 
dictions where such summary proceedings have been 
permitted at all, it appears that they were pursuant 
to statute or where the original cause of action was in 
equity. 

Standidge v. Chicago Railways Company, 254 Ill. 
524, 40 L. R. A. (N. S.) 529, where the court in permit¬ 
ting summary proceeding under statute, said : 

“Without this language in the Act, undoubtedly 
a court of equity would be the only court that 
would have jurisdiction to enforce such liens.” 

See also 2 R. C. L. 1085, where it is said: 

“As has been seen, it is only by virtue of statu¬ 
tory provisions that a court of law has jurisdic¬ 
tion to enforce an attorney’s lien, and in the ab¬ 
sence of such statutes the proper method for en¬ 
forcing such a lien is by a resort to equity.” 



See also Wolfe v. Lewis, 19 Howard 280; Ingersoll 
v. Coram, 211 U. S. 335. 

Whatever may be the terminology employed to de¬ 
scribe the interest of an attorney in a judgment, 
whether it be “equitable right,” “equitable assign¬ 
ment” or “equitable lien,” the cases seem to be in 
agreement that, apart from statute, the interest is 
equitable where it exists at all. It is respectfully sub¬ 
mitted, therefore, that the appellees were without right 
to assert their interest in the original suit and that the 
court below was in error in permitting them to do so. 

The foregoing is said in view of the position assumed 
by appellees in the court below that Continental Cas¬ 
ualty Company could not set off the Klotz indebtedness 
against the interest of appellees in the instant pro¬ 
ceeding, but must do so in equity. This position mis¬ 
conceives the nature and the effect of the New York 
suit. The set-off of the Klotz indebtedness was there 
sought and obtained, and appellants in the instant pro¬ 
ceeding were defending against the intervening peti¬ 
tion of appellees. Having chosen to proceed at law to 
enforce a supposed equitable right, appellees cannot 
complain if they are met with equitable defenses. Such 
defense was also sanctioned in the Levy case, supra, 
where it was said (77 F. (2) 972, 976): 

“There was no error in treating the plea as in 
i effect an equitable action to prevent the entry and 
collection of the judgment until defendant’s right 
of offset could be established.” 

Finally, it is seen that the petition of appellees as 
amended asked for and the court below granted a judg¬ 
ment of condemnation on an attachment not issued by 
appellees but by Mankovitz. This would seem to have 


the effect of an attachment upon an attachment, which 
was inhibited by International Finance Corporation v. 
Jaivish, 63 App. D. C., 262, 71 F. (2d) 985. 

The whole theory of intervention in an attachment 
proceeding is to prevent property belonging to A and 
found in this jurisdiction from being turned ever to 
an attaching creditor who seizes it as the property of 
B. Attachment proceedings have nothing to do with 
the rights of the attaching creditor, whether they rest 
their rights against the attaching creditor by contract, 
by judgment or as an attorney with a lien on whatever 
the attaching creditor may have recovered in some 
suit. If this were not so, the phenomenal situation 
would exist that whenever an attachment is issued on 
property, all persons having claims against the attach¬ 
ing creditor could come in and seize the property for 
their claims and the holder or owner of the property 
could not satisfy the judgment by paying the attach¬ 
ing creditor in full. 

It is therefore respectfully submitted the court be¬ 
low was in error in permitting the intervention and in 
granting the judgment of condemnation on the attach¬ 
ment of Mankovitz. 
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CONCLUSION. 

For the above mentioned reasons it is respectfully 
submitted that the judgment of the court below should 
i be reversed; that it be declared the set-otf of Con¬ 
tinental Casualty Company is paramount to the alleged 
lien of appellees; and that the appellees are not en¬ 
titled to judgment of condemnation of the credits of 
Continental Casualty Company seized by Mankovitz 
under his attachment. 

Respectfully submitted, 

Woodson P. Houghton, 
Kahl K. Spriggs, 

Southern Building, 
Attorneys for Appellants. 
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IN THE 


WLnittb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA 
January Term, 1939 


No. 7261 


Continental Casualty Company, a Corporation, and 
Eugene G. Adams, Trading as Johnson & Adams, 

Appellants , 


v. 

William F. Kelly and P. J. J. Nicolaides, 

Appellees. 


BRIEF FOR APPELLEES. 


STATEMENT. 

On May 1, 1933, appellees were retained by Morris 
Klotz to bring suit against Prescott-White Corporation 
to recover money loaned by him to it. It was agreed 
that the appellees “ should receive a contingent fee of 
33 Vz°/o out of any judgment recovered in the caused’ 


(R. 26-7) Suit was instituted on July 5, 1933 (R. 1-2), 
and thereupon an attachment before judgment was is¬ 
sued and was served upon the National Metropolitan 
Bank, and the defendant, with the appellant Conti¬ 
nental Casualty Company (hereinafter called Casualty 
Company) as surety, entered into an undertaking in ac¬ 
cordance with the statute reciting that they “ap¬ 
pear, and submitting to the jurisdiction of the Court, 
hereby undertake, * * * to abide by and perform 
the judgment of the Court in the premises in relation 
to said property which judgment may be rendered 
against all of the parties whose names are hereto sub¬ 
scribed.’ ’ (R. 5-6). 

After various preliminary proceedings, trial was had 
before a jury and a verdict was returned in favor of 
the plaintiff for the full amount of his claim, and judg¬ 
ment upon the verdict was duly entered against both 
the defendant and the Casualty Company (R. 6-7). 
Appellees appeared and acted at all times as attorneys 
for the plaintiff. (R. 27) 

On April 23, 1935, by a praecipe filed in the trial 
court the judgment was entered to the use of Morris 
Mankovitz “without prejudice to the lien of my attor¬ 
neys of record for their fees and disbursements”, with 
the consent of the appellees “subject to our lien for 
fees and disbursements” endorsed thereon (R. 7). 

An attachment against Eugene 0. Adams was issued 
upon said judgment (R. 8-9), who replied that he was 
indebted to the Casualty Company in an amount 
“greater than the judgment, interests and costs.” 
(R.9) 

Thereafter, the appellees filed their petition to estab¬ 
lish their attorneys’ lien and their motion for judg¬ 
ment of condemnation (R. 10-13), the appellants filed a 


motion to strike out the said petition (R. 13), which 
last mentioned motion was by the Court overruled, and 
the appellees’ motion for judgment of condemnation 
was withdrawn (R. 14). 

After further proceedings, including amendments of 
the petition of the appellees (R. 14-15, 50), the matter 
came on for hearing before the Court, which entered 
judgment in favor of the appellees (R. 50-1). 

The appellants contended that the appellees were 
not entitled to an attorneys’ lien, that if they were so 
entitled they had no right to obtain same in the law 
cause in which the judgment had been recovered, and 
that the appellant Casualty Company was entitled to 
certain set-offs against the judgment. 

The case thus presents for the consideration of the 
Court the following 

POINTS AND AUTHORITIES: 

I. Have the appellees an attorney’s lien? If so, what 
is the character thereof; when did it attach, from 
what time does it run, and has it been waived or re¬ 
leased? 

II. Has the proper procedure been followed in this 
case to enforce the attorney’s lien? 

III. Is the alleged set-off advanced by the appellant 
Casualty Company entitled to consideration in this 
cause? 



Have the Appellees an Attorney’s Lien? If So, What 
Is the Character Thereof, When Did It Attach, 
From What Time Does It Run, and Has It Been 
Waived or Released? 

The agreement between the apellees and Klotz being 
that they were to receive a contingent fee of 33V:t% 
“out of any judgment recovered in the case” (K. *20-7) 
gives them unquestionably an attorney's lien for their 
fees and disbursements. The real test is, whether the 
attorney looks to the client or to the fund for payment. 
Wherever the payment is to be made out of the fund, as 
here, “out of any judgment recovered in the case”, the 
lien exists. 

“The evidence proves that the complainant was 
to receive a contingent fee of 5%, out of the fund 
awarded, whether money or scrip. This being the 
contract, it constituted a lien upon the fund, 
whether it should be money or scrip. The fund was 
looked to and not the personal responsibility of the 
owner of the claim.” 

Wylie v. Cox, 15 How., 415, 420. (1853) 

Hutchinson v. Worthington, 7 App. D. C., 548, 550, 
post p. 12 (1895). 

“Coram stipulated against personal liability, but 
did obligate himself to pay ‘out of the funds 
secured from the estate.’ And this is the test of 
the agreement.” 

higersoll v. Coraw, 211 U. S., 335, 367-8. (1908). 

Barnes v. Alexander, 232 IT. S., 117, (January 12, 
1914) post p. 7, held that oral statement by one 
attorney to another that if the latter should attend to a 
certain case for the former, “I will give you one-third 
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of the fee I have coming to me on a contingent fee” 
basis creates the right to a lien, and a vested right “to 
try to earn a fee contingent upon success.” 

The following cases all follow and apply Barnes v. 
Alexander : 

Sullivan v. Tobin, 42 App. I). C., 430, post, p. 8 
(November 2, 1914) 

Kellogg v. Winch ell et al., 51 App. D. C. 17, post 
p. 9 (1921) 

McCormack v. Harr ah et al., 60 App. D. C., 260 
(1931) 

U. S. Fidelity $ Guaranty Co. v. Levy (CCA 5th 
Cir.), 77 Fed. (2d) 972, 975, supra p. 22 (1935) 
Ward man v. Leopold , et al., 66 App. D. C., Ill 
(1936) certiorari denied 57 S. Ct. 33, reviewing 
the authorities at length. 

In Pink et al v. Farrington et al, 67 App. D. C., 314, 
(1937), certiorari denied 58 S. Ct. 143, the employment 
of the plaintiff “was made orally and without specific 
agreement as to the amount of its fee,” which “was not 
agreed to be paid out of the fund;” for which reasons 
this Court held that there was no lien. The authorities 
were reviewed at length, and Groner, J., concluded the 
opinion as follows: 

“In all the cases above in which the claimed lien 

was sustained, the ground on which the decision 

was placed was that the obligation or contract of 

service definitely limited the pavment to the fund. 
» » * 

* # * 

“It is our view that, except under statute (which 
we do not have in this jurisdiction) or where the 
fund out of which payment of compensation is 
sought is in court and under the control of the 
judge or chancellor (which is not the situation 
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here), the nonpossessorv lien of an attorney is a 
creature of contract; that while it is not necessary 
that there be an outright legal assignment of the 
judgment to the attorney, it is indispensable that 
there exist between the client and his attorney an 
agreement from which the conclusion may reason¬ 
ably be reached that they contracted with the un¬ 
derstanding that the attorney’s charges were to be 
paid out of the judgment recovered.” 

Here, not only did the appellees contract “with the 
understanding that the attorneys’ charges were to be 
paid out of the judgment recovered” but “the fund out 
of which compensation is sought is in court and under 
the control of the judge.” 

At the time of the institution of the original suit, an 
attachment before judgment was sued out and a release 
bond was given by which the Casualty Company first 
made its appearance in the cause (E. 2-6), and after 
the judgment another attachment was issued and 
served upon Adams who made return of sufficient 
assets (R. 7-10). 

With respect to these attachments, both before and 
after judgment, “the effect of the service of the writ of 
garnishment was to place the property of the judgment 
debtor in the garnishee’s hands in custodia legis .” ( In¬ 
ternational Finance Corporation v. Jaivish, 63 App. 
D. C. 262, 263.) The release of the attachment before 
judgment by the bond or undertaking with the Casualty 
Company as surety effected “the complete discharge 
of the attached property from the custody of the law, 
and the substitution therefor of the personal obligation 
of the bondsmen.” ( Fidelity <£ Deposit Co. v. Shep¬ 
herd, 56 App. D. C., 177,179.) The Casualty Company 
itself became personally obligated to pay the judgment 


which was eventually entered, and the attachment 
thereafter upon Adams placed the fund attached in his 
hands in custodia legis, and it remains so to the present 
moment. 

When did appellees’ lien attach? The answer is 
clear—at the moment of their employment. 

In Barnes v. Alexander , 232 U. S., 117, 120, 121, 122, 
123, (January 12, 1914), the suit was one for an ac¬ 
counting: of property received in settlement of certain 
litigation and for recovery of one-fourth thereof as at¬ 
torney’s fees. The defendant in such litigation had 
employed certain attorneys under an agreement that 
they should have as their compensation one-fourth of 
all that was received by them. Another firm inter¬ 
vened in the suit and claimed one-third of the con¬ 
tingent fee of one-fourth. One of the original attor¬ 
neys stated to the intervenors “If you will attend to 
this case I will give you one-third of the fee wiiich I 
have coming to me on a contingent fee.” The inter¬ 
venors did the work required, and Holmes, J., uphold¬ 
ing the right of intervenors to a lien, said: 

“Obviously tile only thing intended or desired 
was to give the appellees a claim to one third of the 
fund received by Baines if and when he should 
receive it. It is true that there was in a sense a 
res as to which present words of transfer might 
have been used. There was a right vested in 
Barnes, unless discharged, to try to earn a fee 
contingent upon success. But in a speculation of 
this sort the parties naturally turned their eyes 
toward the future and aimed at the fruits when 
they should be gained. They therefore used -words 
of contract rather than of conveyance; but the 
important thing is not whether they used the pres¬ 
ent or the future tense, but the scope of the con¬ 
tract. In this case it aimed only at the fund. 
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Barnes gave no general promise of reward; lie 
did not even give a promise qualified and meas¬ 
ured bv success to pay anything out of his own 
property, referring to the fund simply as the 
means that would enable him to do it. (Citation) 
He promised only that if, when, and as soon as he 
should receive an identified fund, one third of it 
should go to the appellees. But he promised that. 
At the latest, the moment the fund was received 
the contract attached to it as if made at that mo¬ 
ment. It is an ancient principle even of the com¬ 
mon law that words of covenant may be construed 
as a grant when they concern a present right. 
(Citations) And it is one of the familiar rules of 
equity that a contract to convey a specific object 
even before it is acquired will make the contractor 
a trustee as soon as he gets a title to the thing. 


(Citations) 

“The obligation of Barnes was as definitely lim¬ 
ited to payment out of the fund as if the limitation 
had been stated in words, and therefore creates 
a lien upon the principle not only of Wylie v. 
Coxc, supra, but of Ingersoll v. Coram, 211 l T . S., 
335, 365-368, which cites it and later cases, (fur¬ 
ther citations) It is suggested that there is an 
American doctrine opposed to that which is estab¬ 
lished in England. We know of no such opposi¬ 
tion. There is or ought to be but one rule,—that 
suggested by plain good sense. * * * 

“Even if their lien was only inchoate when the 
suit was begun (which we do no intimate), they 
had a right to protect their interest, and of course 
were not deprived of it by the plaintiff’s reaching 
the result that they also desired. Having a lien 
upon the fund, as soon as it was identified they 
could follow it into the hands of the appellant 
Barnes.” 


In Sullivan v. Tobin , 42 App. D. C., 430, 433, (No¬ 
vember 2, 1914) where a settlement was attempted to 
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be made by the client, ignoring the attorney, and dur¬ 
ing- the pendency of the suit, this Court, following and 
applying Barnes v. Alexander, said: 

“The obligation of John Tobin under this agree¬ 
ment was definitely limited to payment out of the 
fund to be recovered in the suit or obtained by 
Tobin from the partnership business during the 
leasehold period. A contract lien was therefore 
created in favor of appellants. Barnes v. Alex¬ 
ander, 232 r. S., 117, 7)8 L. ed. 530, 34 Sup. Ct. 
Rep. 276; Thurston v. Bulowa, ante, 18. 

“In the view we take of the ease, it is imma¬ 
terial whether appellants’ lien was only inchoate 
when the suit was begun, as contended by appel¬ 
lees, or whether as contended by appellants if 
attached to the plaintiff’s right of action because 
of the assignable nature of that right. Under the 
express terms of the contingent fee agreement, 
appellants were to receive a fixed percentage of 
the amount recovered for the plaintiff in the suit 
or obtained by hint from the partnership business 
during the leasehold period. It necessarily follows 
that, at the latest, the moment a settlement was 
made between the plaintiff and defendant, the ap¬ 
pellees here, the lien attached. See Mackall v. 
Willoughby, 167 IT. S., 681, 687, 42 L. ed. 323, 325, 
17 Sup. Ct. Rep. 954; Barnes v. Alexander, supra. 

In Kellogg v. Winchell et al, 51 App. D. C., 17, (1921) 
this Court said: 

“In the recent case of Barnes v. Alexander, 232 
U. S., 117, 34 Supt. Ct. 276, 58 L. ed. 530, the court 
held that an attorney, acting under a contingent 
fee contract, had a lien upon the fund created 
through his effort, and intimated that the lien at¬ 
tached to the right vested in the attorney ‘to earn 
a fee contingent upon success. ’ The trend of the 
modern decisions of the court is to protect the 
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right of the attorney to receive compensation for 
his services. (Citations) 

“* * * While there are no words of grant in 
the contract, it is a ‘principle even of the common 
law that words of covenant may be construed as 
a grant when they concern a present right.’ (Cita¬ 
tions) Fletcher was given a present right ‘to try 
to earn a fee contingent upon success.’ (Citation) 
Hence lie was vested with an interest in the cause 
of action. (Citation) Having this interest, he 
may, in accordance with the principle announced 
in Sullivan v. Tobin, 42 App. D. C., 430, intervene 
in the suit to protect it.’’ 

The fund here in judgment and in attachment was 
created through the efforts of the appellees. 

So, here, the appellees were “given a present right 
to try to earn a fee contingent upon success” and were 
“vested with an interest in the cause of action.” 
i But even in those jurisdictions where the lien does 
not attach until the entry of judgment it relates back 
to, and takes effect from, the time of the employment. 

“A lien for attorney’s services relates back and 
takes effect from the time of the commencement of 
the services, and is superior to claims of creditors 
subsequently attaching to the interests of the client 
in the property involved in the action.” 

0 Corpus Juris, 788. 

“Where an attorney’s fee is payable, by special 
contract, out of the proceeds of the suit, the attor¬ 
ney has an inchoate lien upon the property for his 
, fee as soon as the action is commenced.” 

6 Corpus Juris, 790-1. 

The contention of the appellants is two-fold. 

In the first place, they cite, and quote excerpts, at pp. 
10-13, to the effect that at common law an attorney’s 
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lien does not arise, take effect or have any force until 
after judgment and that there is no lien of an attorney 
upon the client’s cause of action. With respect to the 
authorities cited in support of this proposition, Ward- 
wan v. Leopold, 66 App. D. (’. Ill, supra, p. 5; Pink 
v. Farrington. 67 App. D. C. 315, supra, p. 11, and 
V. S. Fidelity & Guaranty Go. v. Levy, 77 Fed. (2d) 
972, post, pp. 22-4, are contrary to appellants’ con¬ 
tentions; .Jennings v. Canady, 13 Fed. (2d) 356, 358, 
was a suit to establish an attorney’s lien, the defendant 
having but recently attained her majority; the lien 
arose from transactions initiated during her minority 
and the Circuit Court of Appeals for the 8th Circuit 
held “the guardian here could not in this case, by his 
contract of employment with appellants, bind the ward 
beyond the termination of her infancy, even with the 
approval of the Court exercising probate jurisdiction;” 
Kappler v. Sumpter, 33 App. I). (\, 404, 408, 409, (1909) 
was a mandamus suit, and this Court pointed out that 
under the statute the claim to lien or compensation by 
attorneys would have to be submitted to the Secretary 
of the Interior, for which reason, and also because in a 
mandamus suit there is no recover to which a lien can 
altach, the Court necessarily held that the lien could not 
be enforced in that proceeding. It is not authority for 
a holding such as is sought in the instant case against 
the attorney’s claim. All of the other of appellants’ 
citations are prior in time to Barnes v. Alexander, 232 
IT. S. 117, supra, p. 7, and Kellogg v. Winch ell, 51 
App. D. C. 17, supra, p. 9, and the other later deci¬ 
sions of this Court, supra, pp. 5-10, and in so far as, if 
at all, they support the contentions for which they are 
cited are in conflict with that decision. 



In the second place appellants contend, on page 14, 
that by the appellants’ consent to the assignment of 
the judgment reserving their lien, they waived 
or released the same. The only cases cited by them in 
this connection are directed to the question of set-off 
with which we deal at pp. 17-2(5, post, but so far as the 


contention of release or waiver is concerned it lias been 


fullv answered bv this Court in Hutchinson v. Worth- 
• • 

i it (/ton. 7 App. I). C., 548, 550, where exactly the same 
claim was made upon a contract of employment identi¬ 
cal with the present one, and Shepherd, J., said: 


“The proof is clear that the appellees had a 
valid contract with Samuel P. Brown, made at the 
time of the institution of bis suit, bv which thev 
were to receive one-fourth of whatever amount 
might be recovered therein. Thev looked to the 
fund and not to the personal responsibility of their 
client. This contract constituted a valid lien upon 
the fund. Wylie v. Coxe, 15 How., 415. It attached 
immediately upon the rendition of the judgment, 
and is superior to all others, no matter how 
created. Appellant does not deny that the contract 
for their services gave appellees a lien upon the 
money recovered; but contends that they have lost 
the same by reason of their assent to the assign¬ 
ment of the judgment to Chapin Brown. 

“There is nothing substantial in this contention. 
The assignment to Chapin Brown was unquestion¬ 
ably subject to the aforesaid lien in favor of ap¬ 
pellees. That he contracted with his assignor to 
pay their fees first, out of the proceeds of the judg¬ 
ment, and that they may have been content to rely 
upon his doing so, without taking action on their 
own behalf at the time, cannot affect their rights 
There is nothing inconsistent between their acqui¬ 
escence in the assignment, as made, and the con¬ 
tinued assertion of their independent and superior 
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right. They received nothing and relinquished 
nothing. Tliere is nothing in their conduct, through¬ 
out the entire transaction, upon which a reason¬ 
able presumption of waiver can he founded.” 


II. 

Has the Proper Procedure Been Followed in This Case 
to Enforce the Attorneys’ Lien? 

The appellants contend that appellees should have 
filed a hill in equity to enforce their lien instead of un¬ 
dertaking to do so by intervening petition in the orig¬ 
inal cause. They assert that no reported case exists in 
this jurisdiction permitting the procedure which was 
followed here. 

It is to he remembered that there were attachments 
in this case both before and after judgment (K. 3-6, 
7-10). While such attachments are regulated in this 
District by statute, their origin is in the common law. 

In Wallace v. Marouci/, 6 Mackey, 221, the Court 
sitting in General Term said: 

“The right of the actual owner to intervene in a 
proceeding to defend his property from condemna¬ 
tion under the judgment is clearly maintainable, as 
well upon reason as authority. The proceeding by 
attachment in the State of Maryland, although the 
subject of statute from earliest history of the Prov¬ 
ince (1647, Chap. 3) had its origin in the process 
of foreign attachment under the custom of London, 
the antiquity of which would justify its recognition 
as part of the common law; and the statutes were 
merely regulations of existing rights. * * * 
“The provisions of our revised statutes were 
only designed to change the existing law and prac¬ 
tice in the District, so as to authorize the clerk to 
issue an attachment without a previous warrant 



from a judge or justice and to prescribe the for¬ 
malities which should precede and follow the issue 
of the writ: but nothing in those sections denies 
any previous right of the owner existing in the 
i District to intervene in the proceedings for the 
protection of his property.” 

In Daniels v. Solomon , 11 App. D. C., 163, 171, where 
a judgment creditor of the defendant filed an interven¬ 
ing petition which the lower Court dismissed, and this 
Court reversed that action, Shepherd, J., said: 

“Since a verv earlv dav, in Maryland, the right 
of one claiming title to, or an interest in, property 
that has been attached, to intervene in the cause 
i and controvert the truth of the grounds of the at¬ 
tachment stated in the plaintiff’s affidavit, has been 
firmly established. (Citations) The same prac¬ 
tice has obtained in the Supreme Court of the Dis¬ 
trict of Columbia, and has been repeatedly sanc¬ 
tioned by that court in General Term. (Citations) 
Twice since the organization of this court the right 
of intervention has passed unquestioned. (Cita¬ 
tions) The point must now be regarded as settled. 

“It is true the intervenors in this case do not 
claim ownership of the property, but a lien thereon 
and superior right to subject it to the satisfaction 
of their judgment. We see no difference in princi¬ 
ple, however, between the right of intervention of 
one who claims title to the property, and of one 
who asserts an interest through a lien by contract, 
or by operation of law under an execution or at¬ 
tachment. (Citations)” 

Tn Brown v. Petersen , 25 App. D. C., 359, 365, this 
Court said: 

“It is elementary law, which needs no elabora¬ 
tion of argument or citation of authority in sup¬ 
port of it, that a person in possession of property 


under a lien is the owner of it against all the world 
and even against the actual owner until his claim 
is paid; and no one, not even the actual owner, lias 
any right to disturb his possession, without pre¬ 
vious payment of such claim.” 

Appellees are in the actual possession of this judg¬ 
ment within the rule stated, the Court in General Term 
having declared in Lament v. Hail road Co., 2 Mackey, 
502, that the attorney of record “has the control over 
the judgment, and in a sense of the word, which may be 
strained, he may be said to have possession.” (Italics 
those of the Court). 

The right of appellees to intervene as they did is ex¬ 
pressly recognized and declared by the Code, sec. 1096. 

This procedure has been followed not only in Wallace 
v. Marouey, 6 .Mackey, 221, supra, p. 13, and Daniels v. 
Solomon. 11 App. 1). C., 163, 171, supra, p. 14, but in 
many other cases in this jurisdiction, including Matthai 
Company v. Cmway, 2 App. D. C., 45, 50, Brown v. 
Petersen, 25 App. I). C. 359, 365, supra, p. 14, Sulli- 
ran v. Tobin, 42 App. 1). C., 430, supra, p. 8, Kellogg 
v. Winch ell, 52 App. D. C. 17, supra, p. 9, as well as 
Barnes v. Alexander, 232 U. S. 117, supra, p. 7, and 
C. S. Fidelity & Guaranty Co. v. Levy, 77 Fed. (2d), 
972, post, p. 22. 

This practice has also been followed in other jurisdic¬ 
tions. 

In State ex rel Anderson v. Roehrig, 320 Mo., 870, 
after judgment in a law case, the attorneys filed a 
motion to ascertain and determine the amount of the 
fee due them for services and the declaration of a lien 
for the same. Motion was made to strike the Attorney’s 
motion from the files, and it was overruled. 
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Application was made to the Supreme Court of the 
State for a writ of prohibition, which application was 
fully heard and was then denied, the Court saying: 

“It is relator’s contention that the suit of Ander¬ 
son v. Sutton, in which Irwin tiled his motion, had 
prior to the time of such filing, come to an end and 
was no longer pending, and that permitting the 
ingrafting thereon of a controversy between him¬ 
self and Irwin, is contrary to established rules of 
procedure and wholly without precedent. But the 
suit of Anderson v. Sutton had not terminated for 
all purposes; the judgment had not been satisfied. 
Anderson, the plaintiff, owned the judgment, but 
Irwin, his attorney, had a lien on it to secure the 
fee for his services. * * * The authority of a court 
of general jurisdiction in such circumstances, to fix 
an attorney's fee and make the necessary orders 
to enforce its payment is incident, it seems, to the 
control it has over its own judgments and records. 
(Citation) That the court may exercise such 
authority in a summary manner is well estab¬ 
lished. • * * 

“Relator is therefore mistaken when lie asserts 
that the contemplated proceeding in the Circuit 
Court of Audrain County is contrary to established 
rules of procedure and without precedent. Not 
only is the procedure in question in conformity 
with a practice of long standing in Common Law 
Courts, but it is clear that relator will not be there¬ 
by deprived of any essential right. He has had 
due notice of the proceeding and he is just as fully 
advised as to the nature of his attorney’s claim, 
and for aught that appears will be accorded just as 
fully the right of defending against it, as though 
the proceeding had been commenced by the filing 
of bill in equity instead of an informal pleading.” 

i 

In equity, of course, there would be no trial by jury, 
while under Section 1096 of our Code either party is 


entitled to demand such a trial, which was waived in 
the instant case (R. 49-50). Accordingly, there can be 
no objection on the ground that the procedure adopted 
deprives any party of a jury trial. 

In Re United Cigars Stores of America (District 
Court, Southern District of New York), 9 Fed. Supp. 
149, attorneys who had filed proof of claim for a client 
and obtained an allowance thereof, presented their 
petition for the establishment and enforcement of their 
lien upon dividends paid in the cause, and the same was 
allowed. 

“Until a judgment is fully executed, the court 
retains jurisdiction of the subject matter and the 
parlies for the purpose of hearing any motion af¬ 
fecting such judgment, and if the attorney desires 
to have his lien established and declared against 
such judgment he may apply to the court for that 
purpose. Thus in some jurisdictions the attorney’s 
lien upon a judgment may lie established and en¬ 
forced upn an application to the court in the case 
wherein the judgment was rendered, and, although 
it is sometimes held that this lien may be enforced 
in an independent action by the attorney, yet 
ordinarily a motion in the cause is the proper 
remedy.” 6 Corpus Juris, 794-5. 


III. 


Is the Alleged Set-Off Advanced by the Appellant 
Casualty Company Entitled to Consideration in 
This Cause? 


The following outstanding facts clearly distinguish 
the instant case from all of those cited by the appel¬ 
lants. 

1. The Casualty Company was not a party to the suit 
originallv but came into the case voluntarilv as suretv 



on an attachment release bond. That is the onlv status 
it has ever had herein. If the alleged set off accrued 
prior to the judgment it should have been pleaded be¬ 
fore judgment and not to the enforcement thereof after 
it was rendered. Appellants’ answer to this sugges¬ 
tion, no doubt, will be that the Casualty Company was 
in no position prior to judgment to plead set-off, be¬ 
cause it was in the case merelv as a suretv on a release 
bond. To this we agree. But we maintain that such 
surety has no right after judgment to plead in this in¬ 
direct way a set off which it could not have pleaded 
before judgment. 

“Appellant was not a party, unless it had proper 
grounds for becoming such under sec. 460 of the 
Code. Appellant's only relation to the original 
suit was through its contract to abide by and per¬ 
form the judgment that should be rendered against 
defendant.” 

United States Surety Co. v. American Fruit 
Product Co., 40 App. D. C., 239, 246. 

2. The original suit was for monev loaned bv the 
plaintiff to the defendant. The set off was upon an 
entirely separate and distinct matter, the suretyship of 
tl,ie Casualty Company upon a public building contract 
in connection with which the plaintiff Klotz signed an 
agreement indemnifying the Casualty Company. 

3. In the instant case, attachments before and after 
judgment were issued with the result that the amount 
of the judgment, interest and costs are now in custodia 
ley is. 

Fidelity (0 Deposit Co. v. Shepherd, 56 App. D. C., 
177, 179, supra, p. 6. 

Real Estate, Trustee v. Lentz, 153 Md., 624, post, 
p. 25. 


4. The Casualty Company’s alleged set off was not 
the subject of a judgment until long after the judgment 
of February 14,1935, in the instant case. Its judgment 
was not rendered in this District but in the State of 
New York by a decree in terms making the same sub¬ 
ject to the appellees’ claim here. In connection with 
this New York judgment, appellants’ assert at page 7 
that “the defendants were required to deliver to the 
company a satisfaction, discharge and release of the 
Klotz judgment in the District of Columbia, subject to 
the claim of Messrs. Kelly and Nicolaides” from which 
fact they erroneously draw the conclusion, at page 10, 
that Mankovitz, “by praecipes tendered for filing at the 
trial has entered the judgment to the use of Continental 
Casualty Company and dismissed the attachment.’’ 

It will be remembered that the appellees were em¬ 
ployed in this case on May 3,1933, they brought suit on 
July 5, 1933, after various preliminary proceedings in 
all of which the appellees acted as attorneys for the 
plaintiff, the case was tried before a jury, and judgment 
was entered on February 14, 1935 (R. 2(i-7). The suit 
was for money loaned. (R. 1-2) The proposed set-off 
is by virtue of a contract made by the defendant in the 
main suit for the construction of a school building in 
the District of Columbia in connection with which it 
gave a statutory performance bond with the Casualty 
Company as surety, and the plaintiff in the main suit 
entered into agreements indemnifying that Company in 
the premises, which bond was given on August 15,1932, 
and the indemnity agreements on January 9 and Feb¬ 
ruary 2, 1932. (R. 27-30) Accordingly, the cause of 
action, subject of the original suit, and the proposed 
set off are entirely separate and distinct from one an¬ 
other and in reality are not mutual debts or claims 
under out set-off statute. (D. C. Code, Sec. 1463) 




After the institution of the main suit and prior to the 
verdict and judgment therein, the school building con¬ 
tract was finally settled, on October 13,1933, and a suit 
was instituted within one year thereafter in accordance 
with the statute to recover for labor and materials fur¬ 
nished under the bond (R. 30), but nothing appeared of 
record to show any liability of Klotz to the Casualty 
Company until May, 1936, (R. 32) more than a year 
after the entry of the judgment of February 14,1935. 

Up to the time of the entry of that judgment, the 
appellees had no knowledge whatever of the subject- 
matter of the set-off or the existence of the suit under 
the bond except that on October 19, 1934, between the 
filing of the suit and the trial of the same, they became 
aware that numerous claims had been filed in the statu¬ 
tory suit and that the plaintiff in the main suit was an 
indemnitor of the Casualty Company in connection 
with the aforesaid bond. (R. 32) It is not true as 
stated at p. 14 of appellants’ brief that “appellees knew 
in October of 1934 of the many claims on the Taft High 
School bond”. But whatever knowledge they then ac¬ 
quired is wholly immaterial since their employment be¬ 
gan on May 3,1933, and they filed suit pursuant to such 
employment on July 5, 1933, fifteen months before they 
acquired any information on the subject. Their lien 
attached, as we have seen, at the time of their employ¬ 
ment. 

Judgment having been entered on February 14,1935, 
appellees on the following day, February 15, 1935, sent 
to counsel for the Casualty Company short copy of the 
judgment, and under date of March 5, 1935, received a 
reply containing the first intimation ever given to them 
that a set-off was proposed (R. 39-41). 
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On April 23, 1935, praecipe was filed, signed by the 
plaintiff in the main suit, entering judgment therein to 
the use of Mankovitz without prejudice to the ap¬ 
pellees’ lien and with their consent subject to their lien 
endorsed thereon (li. 7). On December 3, 1935, the 
Casualty Company instituted suit in New York to re¬ 
strain the enforcement of the judgment in the main 
cause (R. 33) and injunction pendente life was granted 
by consent, (R. 47) but appellees were not made parties 
to that suit or given notice of the same even informally. 

On December 14,1935, appellees filed their petition in 
this cause for the determination, allowance and pay¬ 
ment of their lien. (R. 10-12,14-15, 50). 

As we have already seen, appellees’ lien attached at 
the moment of their employment, at which time they 
had no knowledge of any claim of the Casualty Com¬ 
pany against their client, that company was not then a 
party to the record, and it has never made itself a party 
for any purpose except as surety on the attachment re¬ 
lease bond, supra, p. 18. 

By the uniform current of authority in the Federal 
courts and the overwhelming weight thereof in the 
State courts, the set-off proposed is not allowable so as 
to affect the attorneys’ lien, but the lien is superior to 
all other claims of whatever character. 

The subject is reviewed exhaustively in 34 A.L.R. 
328-331, 333, and in 51 A.L.R. 1268. The editor states 

“The common law or equitable lien of an attor¬ 
ney in a judgment lias been protected against set¬ 
off, by what appears to be the prevailing practice; 
particularly where the judgment sought to be set 
off was rendered in an independent action. The 
matter is generally regarded as being within the 
court’s discretion.” 
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34 A.L.R. 333, citing cites cases from C.C.A. 5th Circuit, 
New Hampshire, New York, Massachusetts, Maine, 
Florida, Alabama, Wisconsin, New Jersey, Ohio, West 
Virginia, South Carolina, Texas, Tennessee and Utah. 

It “is superior to all others, no matter how created.” 
Hutchinson v. Worthington, 7 App. D. C., 548, 550. 

In Dankwordt v. Kermode, 68 Colo. 225, 229, the 
Court said: 

“Harlan et al v. Bennett et al, 127 Ky. 572, is 
also a clear and definite holding that an attorney’s 
lien attaches at the time of the commencement of 
services. And the following decisions hold that an 
attorney cannot be defeated by any right of set¬ 
off of judgments thereafter rendered, growing out 
of prior independent transactions,” citing cases 
from C.C.A. 5th Circuit, Nebraska, New York, 
Florida, Tennessee and South Dakota. 

Appellants lay great stress upon the case of U. S. 
Fidelity & Guaranty Co. v. Levy, C.C.A. 5th Circuit, 77 
Fed. (2d), 972, which is the nearest approach to a case 
on all fours with the instant one in principle which we 
have been able to find, and it conclusively refutes the 
contentions of the appellants. In that case, a suit at 
law was filed, judgment was obtained and reversed on 
appeal, another judgment was obtained and reversed 
on appeal, and thereafter the defendant itself—not a 
mere surety on an attachment release bond—filed an 
equitable plea of set-off upon a matter as here entirely 
independent, separate and distinct from that in suit, 
praying that the suit be stayed pending the determina¬ 
tion of the set-off, that it be taken as an equitable de¬ 
fense and upon hearing that an equitable set off be 
established in an amount sufficient to liquidate plain¬ 
tiff’s judgment. The Court, reserving the determina- 
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tion of this special plea of set off until after the verdict 
of the jury on plaintiff’s demand, and reserving the 
entry of judgment until the determination of the set 
off, overruled the motion to stay. Verdict was returned 
on March 21, 1934, for the plaintiff. On the next day, 
plaintiff’s attorneys filed their motion to establish and 
enforce their lien. Motions to strike and demurrers 
directed to the special plea of set-off^ and to the attor¬ 
neys ’ motion were overruled. The attorneys’ claim 
was allowed and final judgment rendered therefor, and 
the set-off was also allowed but subject to the attor¬ 
neys’ lien. The judgment was affirmed. 

While appellants quote copiously from the opinion in 
the Levy case, including the contention of the attorneys 
that their lien was well founded both upon the Alabama 
State law and “that the statute aside, the case is one 
of general equitable cognizance in which they stand as 
equitable assignees and lienors, holding equitable 
claims acquired prior to apellants’ equity of off-set, and 
therefore superior to it,” the excerpts quoted by ap¬ 
pellants in their brief at pp. 16-18 entirely omit what 
the Court actually decided, substituting therefor at p. 
17 merely “The Court after discussing the nature of 
attorney’s liens, then said”. What the court actually 
did decide in the Levy case is best stated in the follow¬ 
ing paragraph from its opinion, after setting out the 
two contentions of the attorneys that they were entitled 
to the lien as superior to the attempted off-set both un¬ 
der the Alabama statute and as matter of general equi¬ 
table cognizance: 

“We think it quite clear that appellees are right 
In hath of their contentions, and that the decree 
should be affirmed. We think it cannot be doubted 
that the contract they had for their fee, and what 
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they did under it, operated to fix an equitable 
charge in their favor on the cause of action, a 
charge which some courts treat as in the nature of 
an equitable assignment, some an equitable lien. 
(Citations including Ingersoll v. Coram, 211 U. S. 
.’135, supra, p. 4, and Barnes v. Alexander, 232 
17. S. 117, supra, p. 7). We think, too, that one 
holding such an interest had an equity in the cause 
of action and the recovery under it prior to that of 
the defendan? in the judgment to exercise a right 
of set-off accruing to him after the attorney’s in¬ 
terest had attached.” (Italics ours). 

While appellants cite in another connection at page 
13, the case of Sandberg v. Gold & Silver Mining Co., 
18 Utah, 66, 72, they omit to invite the attention of the 
Court to another case in the same volume of the Utah 
reports, Victor Mining Co. v. National Bank, 18 Utah, 
87, 95, where the Court said: 

“The attorneys had a lien on that judgment 
paramount to all other claims. Such lien could not 
he discharged nor the judgment satisfied, by pay¬ 
ment to any other person or persons, except the 
attorneys. Nor could the judgment for costs, under 
the circumstances, be off-set against other judg¬ 
ments which had been obtained against their 
client.” 

No one of the cases cited by appellants supports their 
set-off claim. 

In Be Gillaspie, 190 Fed. 88, was an involuntary 
bankruptcy proceeding, and the Court after pointing 
out that such proceedings “can only be brought by un¬ 
secured creditors, and the fund that they can reach is 
only that which may arise after either the payment of 
the existing liens or from the sale of the property sub¬ 
ject to lien” said that the petitioning creditors “can 
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have no interest ordinarily in the funds necessary to 
pay off the valid subsisting liens, and certainly they 
cannot ask a court to pay their attorneys out of the 
funds due such lien-holders for instituting and prose¬ 
cuting a suit not calculated to benefit them, but only to 
diminish and lessen such lienors’ vested right.” 

In Marshall v. Cooper, 43 Md., 46, the Court refused 
to recognize the attorney’s right to a lien, limiting its 
consideration to the basis of an assignment, and it is 
accordingly in conflict with Barnes v. Alexander, supra, 
]). 7, and the cases in this Court, already reviewed 
herein, supra, pp. 4-10. 

Furthermore, the judgment set-off in that case was 
prior in date to the judgment for the obtaining of which 
the attorneys claimed their lien. However, this case is 
not the law even of Maryland where, as here, the fund 
is in custodia legis . Real Estate, Trustee v. Lentz, 153 
Md. 624. 

Hooper v. Welch, 43 Vt. 169, merely holds that an 
attorney will not be protected for his fees against a 
settlement made by his client prior to judgment, but 
that the true rule is to the contrary after judgment. 
Even as far as the decision goes it is contrary to the 
weight of authority including Sullivan v. Tobin , supra, 
p. 8, and Kellogg v. Winch ell, supra, p. 9. 

Andrews v. Morse, 12 Conn. 444, involved no question 
of set-off or equities. The decision was in favor of the 
attorneys and the language quoted by the appellants is 
a dictum and as we have seen is contrary to the weight 
of authority. 

Haskins v. Jordan, 123 Cal., 157, involved no ques¬ 
tion of lien. The client had made an assignment of the 
judgment to the attorney and a set-off was interposed 
against the judgment. The case was decided upon a 
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local statute and the Court declared the rule ap¬ 
plied by it to be “one rigidly fixed by statute,” regard¬ 
less of what the decisions were in other states. 

In Crecclius v. Bicnnan, 72 Mo. App. 555, the matter 
is dealt with entirely on the basis of an assignment, and 
in Wabash Railway Co. v. Bowring, 103 Mo. App. 158, 
170-1, there was an assignment in fact to the attorneys, 
but a set off of a prior judgment was allowed, because 
the attorneys knew of the prior judgment when they 
undertook the employment, and the Court declared that 
its ruling would have been different if the attorneys had 
not had such knowledge. 

Goldman v. N 0 x 071 Chemical Products Co. (Mass.), 
175 N. E. 67, holds that the matter of set-off “is to be 
exercised in accordance with the general principles of 
justice and equity” and it was allowed in that case lie- 
cause no attorneys’ lien had been created. Neither 
case had gone to judgment but verdict had been entered 
in each, both had been tried together, and the client had 
made an assignment to the attorney immediately prior 
to the trial. This case is similar to Pink v. Farrington, 
67 App. I). C. 314, supra, p. 5. 

McIntosh v. McIntosh. 234 N. W., 234 (la.) turned 
entirely upon the wording of a local statute. 

In McDonald v. Smith, 57 Yt. 502, the set-off was of 
a prior judgment. 

, Nicoll v. Nicoll, 16 Wend. 444, decided in 1836, is 
contrary to the weight of authority including the mod¬ 
ern rulings in New York State. For a full discussion 
of this case, its subsequent history and the later deci¬ 
sions in effect overruling it, see 34 A.L.R. 328-31. 
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CONCLUSION. 

It is respectfully submitted that appellees’ agree¬ 
ment provided that they should be paid out of the judg¬ 
ment recovered, that by obtaining the judgment and 
levying the attachments they created the fund, that that 
fund is in the custody of the Court, that upon any one 
of the three grounds stated their right to the lien 
claimed is unquestioned, that the procedure followed 
has been established by many decisions in this jurisdic¬ 
tion and is the one generally followed, that a set off 
such as proposed by the appellants is not entitled to 
consideration here, and that therefore the judgment 
below should be affirmed. 

“They (courts) have all sought, in one way or 
another, to protect attorneys who in good faith 
have-rendered valuable services to the plaintiff.” 

^ Sullivan v. Tobin, 42 App. D. C., 430, 434. 

See, also: 

Kappler v. Sumpter, 33 App. D. C. 404, 

Kellogg v. Win ah ell, 51 App. D. C. 17. 

W. C. Sullivan, 
Attorney for Appellees. 



